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The following releases relate to self-regulatory 
rule proposals and/or adoptions 


34-17876 34-17881 34-17889 
34-17877 34-17882 34-17890 
34-17880 34-17883 34-17895 


33-6322 Proposal to amend virtually identical 

Pg. 1318 exemptive regulations for primary 
distribution of securities issued by 
the International Bank for Recon- 
struction and Development, the 
Inter-American Development Bank, 
and the Asian Development Bank. 
The proposed amendments would 
permit these Banks to sell their se- 
curities immediately upon filing cer- 
tain information with the Commis- 
sion instead of waiting a period of 
seven days [File No. S7-887— 
Comment Period Expires July 24, 
1981] 


33-6323 Plan for Periodic Review of Com- 

Pg. 1319 mission Rules for Purposes of the 
Regulatory Flexibility Act [File No. 
S7-888—Comment Period Expires 
August 31, 1981] 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6322/June 19, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17875/June 19, 1981 


BRETTON WOODS AGREEMENTS ACT 
Release No. 3/June 19, 1981 


INTER-AMERICAN DEVELOPMENT BANK ACT 
Release No. 2/June 19, 1981 


ASIAN DEVELOPMENT BANK ACT 
Release No. 2/June 19, 1981 


PRIMARY OFFERINGS BY MULTINATIONAL 
BANKS 


ACTION: Proposed rulemaking. 


SUMMARY: The Commission proposes to amend 
three virtually identical exemptive regulations for 
primary distribution of securities issued by the In- 
ternational Bank for Reconstruction and Develop- 
ment, the Inter-American Development Bank, and 
the Asian Development Bank (the “Banks’”’). The 
proposed amendments would permit these Banks 
to sell their securities immediately upon filing cer- 
tain information with the Commission instead of 
waiting a period of seven days. 


DATE: Comments should be submitted on or be- 
fore July 24, 1981. 


ADDRESSES: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7-887. All com- 
ments received will be available for public inspec- 
tion and copying in the Commission’s Public Ref- 
erence Room, 1100 L Street N.W., 
Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Carl 
T. Bodolus (202) 272-3246, or Ronald Adee (202) 
272-3250, Office of International Corporate Fi- 
nance, Division of Corporation Finance, Securities 


1318/SEC DOCKET 


and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Bretton 
Woods Agreements Act,' the Inter-American De- 
velopment Bank Act,? and the Asian Development 
Bank Act® provide that securities issued or guar- 
anteed by the International Bank for Reconstruc- 
tion and Development, the Inter-American Devel- 
opment Bank and the Asian Development Bank, 
respectively, are exempt from registration under 
the Securities Act of 1933 [15 U.S.C. 77a et seq.] 
by Section 3(a)(2) thereof and the Securities Ex- 
change Act of 1934 [15 U.S.C. 78g et seq.] by 
Section 3(a)(12) thereof. The Commission has au- 
thority to suspend these exemptions and can con- 
dition the exemption upon filing of necessary doc- 
uments. These securities are exempt because of 
the nature of the Banks, the Commission’s sus- 
pension power, and the requirement that the Na- 
tional Advisory Council on International Monetary 
and Financial Policies consent to all distributions 
of such securities made in the United States.4 
Regulations BW (17 CFR 285), IA (17 CFR 286), 
and AD (17 CFR 287) prescribe the reports to be 
filed with the Commission by the International 
Bank for Reconstruction and Development, the 
Inter-American Development Bank, and the Asian 
Development Bank, respectively.5 


Each regulation contains a provision that the Bank 
must file with the Commission, at least seven days 
prior to a primary distribution of its securities, a re- 
port containing certain information regarding the 





122 U.S.C. § 286k-1(a). 
222 U.S.C. § 283h(a). 


322 U.S.C. § 285h(a). 


4See generally, Hearings on S.1664, 81st Cong., 
1st Sess., (1949). 


5 Regulation BW was adopted in Securities Act Re- 
lease No. 33-3364 (January 9, 1950). Regulation 
IA was adopted in Securities Act Release No. 
33-4290 (October 25, 1960). Regulation AD was 
adopted in Securities Act Release No. 33-4889 
(December 18, 1967). 
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offering. The Commission proposes to amend 
those regulations to permit the Banks to sell their 
securities immediately upon filing the report. The 
recent adoption of short-forms for registration, the 
development of an integrated disclosure system, 
and an interpretation establishing a shelf registra- 
tion procedure for filings on Schedule B permit 
certain registered offerings to be made soon after 
the registration statement is filed. The proposed 
revisions are consistent with these developments. 
The Commission believes that the proposals are in 
the public interest and appropriate for the protec- 
tion of investors. 


Accordingly, it is proposed to amend 17 CFR 
285.3, 286.3, and 287.3 to read as follows: 


Reports with respect to proposed distri- 
bution of primary obligations. 


The Bank shall file with the Commission, on or 
prior to the date on which it sells any of its primary 
obligations in connection with a distribution of 
such obligations in the United States, a report con- 
taining the information and documents specified in 
Schedule A below. The term “sell” as used in this 
section and in Schedule A means the making of a 
completed sale or a firm commitment to sell. 


AUTHORITY 


These amendments are being proposed pursuant 
to Section 15(a) of the Bretton Woods Agreements 
Act, Section 11(a) of the Inter-American Develop- 
ment Bank Act, Section 11(a) of the Asian Devel- 
opment Bank Act, and Section 19(a) of the Securi- 
ties Act of 1933. 


[Sec. 15(a), 63 Stat. 298, 22 U.S.C. 286k-1(a); 
Sec. 11(a), 73 Stat. 301, 22 U.S.C. 283h(a); Sec. 
11(a), 80 Stat. 73, 22 U.S.C. 285h(a); Sec. 19(a), 
48 Stat. 85, 15 U.S.C. 77s(a)]. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








617 CFR 285.3, 17 CFR 286.3, and 17 CFR 287.3. 
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REGULATORY FLEXIBILITY ACT 
CERTIFICATION 


|, John S.R. Shad, Chairman of the Securities and 
Exchange Commission, hereby certify, pursuant to 
5 U.S.C. 605(b), that the proposed rules relating to 
the exemptive regulations for the securities of the 
International Bank for Reconstruction and Devel- 
opment, the Inter-American Development Bank, 
and the Asian Development Bank (the “Banks’”) 
contained in Securities Act Release No. 6322 
(June 19, 1981), “Primary Offerings by Multina- 
tional Banks” will not, if promulgated, have a sig- 
nificant economic impact upon a substantial num- 
ber of small entities. The reason for this 
certification is that the proposals, if adopted, 
would apply only to the Banks but not to any other 
registrant. 


John S.R. Shad, Chairman 


June 19, 1981 





SECURITIES ACT OF 1933 
Release No. 6323/June 24, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17891/June 24, 1981 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22101/June 24, 1981 


TRUST INDENTURE ACT OF 1939 
Release No. 637/June 24, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11825/June 24, 1981 


INVESTMENT ADVISORS ACT OF 1940 
Release No. 760/June 24, 1981 


PLAN FOR PERIODIC REVIEW OF COMMIS- 
SION RULES FOR PURPOSES OF THE REGU- 
LATORY FLEXIBILITY ACT 


ACTION: Publication of Plan for Periodic Review 
of Commission Rules for Purposes of the Regula- 
tory Flexibility Act. 


SUMMARY: The Securities and Exchange Com- 
mission is today publishing, pursuant to Chapter 
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Six of the Administrative Procedure Act, a plan for 
the periodic review of Commission rules. The plan 
provides a ten-year schedule for the review of 
identified Commission rules. The Commission is 
also publishing a description of the rules which are 
to be reviewed during the next twelve months. The 
Commission is seeking public comment on the 
identified rules scheduled for review in the next 
twelve months. 


DATE: Comments are due by August 31, 1981. 


ADDRESSES: Persons wishing to submit written 
views should file four copies thereof with George 
A. Fitzsimmons, Secretary, Securities and Ex- 
change Commission, Room 892, 500 North Capi- 
tol Street, Washington, D.C. 20549. All submis- 
sions should refer to File No. S7-888 and will be 
available for public inspection at the Commission’s 
Public Reference Section, Room 6101, 1100 L 
Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Jeffry 
L. Davis, Acting Director, Directorate of Economic 
and Policy Analysis, Securities and Exchange 
Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Regula- 


tory Flexibility Act (Pub. L. No. 96-354, 94 Stat. 
1164 (September 19, 1980)) (“RFA”) added a new 
Chapter Six to the Administrative Procedure Act (5 
U.S.C. 601 et seq.). Among other things, the RFA 
requires that the Commission publish a plan for 
the periodic review of all rules issued by the agen- 
cy which have or will have a significant economic 
impact upon a substantial number of small enti- 
ties. The purpose of the review is to determine 
whether such rules should be continued without 
change, or should be amended or rescinded, con- 
sistent with the stated objectives of applicable 
statutes, to minimize any significant economic im- 
pact of such rules upon a substantial number of 
small entities. The plan is to provide for the review 
of all such rules in effect on January 1, 1981 within 
ten years of that date and for the review of rules 
adopted thereafter within ten years of the publica- 
tion of their adoption as final rules.1 


In conducting this review, the Commission is re- 
quired to consider the following factors: 


(i) the continued need for the rule; 


(ii) the nature of complaints or comments re- 
ceived concerning the rule from the pub- 
lic; 


(iii) the complexity of the rule; 


(iv) the extent to which the rule overlaps, du- 
plicates or conflicts with other Federal 
rules, and to the extent feasible, with 
state and local government rules; and 


the length of time since the rule has been 
evaluated or the degree to which technol- 
ogy, economic conditions, or other fac- 
tors have changed in the area affected by 
the rule.2 


With respect to those rules which will be reviewed 
in the near-term, the RFA requires that the Com- 
mission publish each year a list of such rules to be 
reviewed during the succeeding twelve months. 
The list is to include a brief description of each 
rule, a statement of the need for and legal basis 
for each such rule, and a solicitation of public 
comment. 


In a separate action, the Commission has pro- 
posed to define the terms ‘small business” and 
“small organization” for purposes of the RFA as 
those terms may apply to entities that are issuers 
of securities or otherwise engaged in securities or 
other business activities subject to disclosure and 
reporting requirements or regulation by the Com- 
mission pursuant to the Securities Act of 1933, 15 
U.S.C. 77a et seq. (‘Securities Act’), the Securi- 
ties Exchange Act of 1934, 15 U.S.C. 78a et seq. 
(‘Exchange Act’), the Public Utility Holding Com- 
pany Act of 1935, 15 U.S.C. 79a et seq. (“Holding 
Company Act’), the Trust Indenture Act of 1939, 
15 U.S.C. 77aaa et seq. (“Trust Indenture Act’), 
the Investment Company Act of 1940, 15 U.S.C. 
80a et seq. (“Investment Company Act’), or the 
Investment Advisers Act of 1940, 15 U.S.C. 80b-1 





15 U.S.C. 610(a). 
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25 U.S.C. 610(b). 
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et seq. (“Advisers Act’).? In conducting the review 
called for by the Commission’s plan, the staff will 
rely on the definitions of the terms “small busi- 
ness” and “small organization” which are finally 
adopted by the Commission. 


|. PERIODIC REVIEW OF RULES 


Although 5 U.S.C. 610(a) requires an agency to 
publish a periodic review plan which applies only 
to those rules which have or will have a significant 
economic impact on a substantial number of small 
entities, the Commission’s plan generally provides 
for the review of a much broader class of rules. 
This approach was adopted primarily because the 
Commission staff had already targeted certain 
blocks of rules for its own internal review. It was 
determined in such cases that staff resources 
would be economized by simply expanding the 
scope of the planned reviews to accommodate the 
review requirements of the RFA. In other cases it 
was the staff’s judgment that the initial determina- 
tion as to whether certain rules or blocks of rules 


Rules Scheduled For Review in 1981 
17 CFR 


210.1-02(v) 
210.3-03—210.3-05 
210.3-07 

210.3-08 

210.3-09 


210.3-10 


had a significant economic impact on a substantial 
number of small entities should receive further 
analysis. Thus, for each of the rules listed below, 
the Commission’s plan contemplates a review 
which, at a minimum, will involve an analysis to 
determine more definitively whether such rule has 
a significant economic impact on a substantial 
number of small entities. The rules identified as 
having such an impact will be subjected to a re- 
view which will take into consideration all of the 
factors required to be considered by 5 U.S.C. 
610(b). In certain instances, only the review re- 
quired by the RFA will be conducted; however, for 
the majority of the rules listed below the Commis- 
sion staff intends to conduct a broader review, 
with a view to identifying those rules in need of 
modification or even rescission. Such reviews 
would be conducted by the staff regardless of 
whether such rules have been determined to have 
a significant economic impact on a substantial 
number of small entities. 


Accordingly, the Commission’s plan for the period- 
ic review of its rules is as follows: 


TITLE 


Definition of significant subsidiary. 
Separate financial statements of the registrant. 
Past successions to other businesses. 


Future successions to other businesses. 


Financial statements of subsidiaries not consolidated and 50 per- 
cent or less owned persons. 


Financial statements of affiliates whose securities collateralize an 


issue registered or being registered. 


210.3A-02(e) 


Consolidated financial statements of the registrant and its 


subsidiaries—separate financial statements of certain subsidiar- 


ies. 


210.3A-03 


Group financial statements of subsidiaries not consolidated and 50 


percent or less owned persons. 


210.3A-05 


Reconciliation of investment of a person in subsidiaries not consoli- 


dated and 50 percent or less owned persons accounted for by the 
equity method, and equity of such person in their net assets. 





3See Securities Act Release No. 6302 (March 20, 
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17 CFR 

210.4-08(e) 

210.5-04 (Schedule II!) 
210.6-01—210.6-34 


210.7-01—210.7a-—06 
210.9-01—210.9-05 
210.12-04 


230.146 


230.240 


230.242 


230.251—230.264 
230.400—230.494 
239.11 
239.26 


239.27 


239.28 


239.90—239.95 
239.146 
239.240 
239.242 
240.3a40-1 
240.15b5-1 


240.15b10-10 
240.15c2-11 


240.17Ac2-1; 249b.100 
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TITLE 

Restrictions on dividend availability. 

Condensed financial information of registrant. 

Management investment companies, unit investment trusts, face 
amount certificate investment companies and employee stock 
purchase, savings and similar plans. 

Insurance companies other than life and title insurance companies. 


Banks and bank holding companies. 


Investments in, equity in earnings of, and dividends received from 
affiliates and other persons. 


Rule 146—Transactions by an issuer deemed not to involve any 
public offering. 


Rule 240—Exemption of certain limited offers and sales by closely- 
held issuers. 


Rule 242—Exemption of limited offers and sales by qualified issu- 
ers. 


Regulation A—General exemptions from registration. 
Regulation C—Registration requirements. 
Form S—1—General form of registration statements. 


Form S-7—Short form Securities Act registration for securities of 
certain issuers. 


Form S-16—Registration of securities of certain issuers offered 
pursuant to certain types of transactions. 


Form S-18—Optional form for the registration of securities to be 
sold to the public by the issuer for an aggregate cash price not to 
exceed $5,000,000. 

Forms 1-A—6-A—Regulation A notifications and consents. 

Form 146—Report of offerings made in reliance on Rule 146. 

Form 240—Notice of sales of securities pursuant to Rule 240. 

Form 242—Notice of sales of securities pursuant to Rule 242. 


Designation of financial responsibility rules. 


Extension of registration for purposes of the Securities Investor 
Protection Act of 1970 after cancellation or revocation. 


Execution of investment company portfolio transactions. 


Initiation or resumption of quotations without specified information. 


Application for registration of transfer agents and description of 
transfer agent registration form. 
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17 CFR 


240.19h-1 


250.7(a) 

270.5b-1 
270.5b-2 
270.6b-1 


274.11 


275.204-1 
275.204-2 
275.204-3 
279.1 
279.3 


Rules Scheduled For Review in 1982 


210.4-01—210.4-08 
(except 210.4-08(e)) 


210.5-01—210.5-04 
210.5A-01—210.5A-02 
210.8-01—210.8-03 


210.12-01—210.12-43 
230.145 


230.300—230.346 


239.17 


239.23 


239.101 


240.6a—1—240.6a-3 
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TITLE 


Notice by a self-regulatory organization of proposed admission to 
or continuance in membership or participation or association with 
a member of any person subject to a statutory disqualification and 
applications to the Commission for relief therefrom. 

Companies deemed not to be electric or gas utility companies. 

Definition of “total assets”. 

Exclusion of certain guarantees as securities of the guarantor. 


Exemption of employees’ securities company pending determina- 
tion of application. 


Form N-1—Registration statement of open-end management in- 
vestment companies. 


Amendments to applications for registration of investment advisers. 
Books and records to be maintained by investment advisers. 


Written disclosure statements. 
Form ADV—application for registration as an investment adviser. 


Form ADV-S—annual supplement for registered investment advis- 
ers. 


Regulation S-X, Article 4—Rules of general application. 


Regulation S-X, Article 5—Commercial and industrial companies. 


Regulation S-X, Article 5A—Companies in the development stage. 


Regulation S-X, Article 8—Committees issuing certificates of de- 
posit. 


Regulation S-X, Article 12—Form and content of schedules. 


Rule 145—Reclassifications of securities, mergers, consolidations 
or acquisitions of assets. 


Regulation B—Exemptions relating to fractional undivided interests 
in oil or gas rights. 


Form S-10—Registration statement for oil or gas interests or rights. 


Form S-14—Registration statement for certain transactions under 
rule 145. 


Form 1-G—Report of sale of oil or gas rights; Form 3G—Report of 
results of offering. 


Registration and exemption of exchanges. 
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17 CFR 
240.10b-8 


240.14a-1—240.14a-12 
240.14a-101 


240.14a-102 


240.14c-1—240.14c-7 


240.14c-101 
240.15b1-1 
240.15b1-3 
240.15b1-4 
240.15b1-5 
240.15b2-1 
240.15b3-1 
240.15b6-1 


240.15b8-1 


240.15c3-1 
240.17f-2 
240.17Ac3-1 


240.19c-3 


249.1—249.1a 
249.501—249.510 


249b.101 


270.3c-2 


270.3c-3 


270.3c-4 
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Distribution through rights. 

Regulation 14A—Solicitation of proxies. 

Schedule 14A—lInformation required in proxy statement. 

Schedule 14B—Information to be included in statements filed by or 
on behalf of a participant (other than the issuer) pursuant to 240. 


14a-11(c). 


Regulation 14C—Distribution of information pursuant to Section 
14(c) of the Exchange Act. 


Schedule 14C—lInformation required in information statement. 
Application for registration of broker or dealer. 

Registration of successor to registered broker or dealer. 
Registration of fiduciaries. 

Consent to service of process by non-resident brokers or dealers. 
Adoption of application filed by predecessor. 

Amendments to applications. 

Withdrawal from registration. 


Qualifications and fees relating to broker-dealers who are not mem- 
bers of a national securities association. 


Net capital requirements for brokers and dealers. 
Fingerprinting of securities industry personnel. 
Withdrawal from registration as a transfer agent. 


Off-board principal and agency transactions in newly listed securi- 
ties. 


Forms for registration and exemption of securities exchanges. 
Forms for registration of brokers and dealers. 


Form TA-W—Notice of withdrawal from registration as a transfer 
agent. 


Definition of beneficial ownership in small business investment 
companies. 


Definition of certain terms used in Section 3(c)(1) of the Investment 
Company Act with respect to certain debt securities offered by 
small business investment companies. 


Definition of ‘common trust fund” as used in Section 3(c)(3) of the 
Investment Company Act. 
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17 CFR 
270.17d-1 


270.18c-1 


270.18c-2 


270.18f-2 


270.31a-1 


270.31a-2 


270.31a-3 


274.11a-1 


275.206(4)-2 
275.206(4)-3 


Rules Scheduled For Review in 1983 


210.1-01 


210.1-02 
(except 210.1-— 02(v)) 


210.2-01—210.2-05 
210.3-01—210.3-18 
210.3A-01—210.3A-08 
230.144 


230.147 


230.148 


240.3a12-1; 240.3a12-2; 
240.3a12-4 


240.8c-1 
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TITLE 


Applications regarding joint enterprises or arrangements and cer- 
tain profit-sharing plans. 


Exemption of privately-held indebtedness. 


Exemptions of certain debentures issued by small business 
companies. 


Fair and equitable treatment for holders of each class or series of 
stock of series investment companies. 


Records to be maintained by registered investment companies, 
certain majority-owned subsidiaries thereof, and other persons hav- 
ing transactions with registered investment companies. 

Records to be preserved by registered investment companies, cer- 
tain majority-owned subsidiaries thereof, and other persons having 
transactions with registered investment companies. 


Records prepared or maintained by persons other than those re- 
quired to maintain and preserve them. 


Form N-2—Registration statement of closed-end management in- 
vestment companies. 


Custody or possession of funds or securities of clients. 


Cash payments for client solicitations. 


Application of Regulation S-X. 


Definitions of terms used in Regulation S-X. 


Qualifications and reports of accountants. 
General instructions as to financial statements. 
Consolidated and combined financial statements. 


Rule 144—Persons deemed not to be engaged in a distribution and 
therefore not underwriters. 


Rule 147—‘Part of an issue,” “person resident,” and “doing busi- 
ness within” for purposes of Section 3(a)(11) of the Securities Act. 


Rule 148—Persons not deemed to be underwriters of securities is- 
sued or sold in connection with bankruptcy proceedings. 


Miscellaneous Exchange Act exemptive rules regarding certain 
mortgage securities and securities guaranteed by States or political 
subsidiares thereof. 


Hypothecation of customers’ securities. 
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17 CFR 
240.12a-5 


240.15a-2—240.15a-5 
240.15b10-8 
240.15b10-9 
240.15c3-2 

240.15c3-3 
240.16a-—1—240.16a-10 


240.16b-1—240.16b-11 


240.16c-1—240.16c-3 


240.16e-1 
240.17Ad-1—240.17Ad-7 


249.26 


249.103—249.104 


270.2a-1 
270.2a-2 


270.2a-3 


270.2a-—4 


270.2a-5 
270.2a-6 


270.15a-1 


270.15a-2 


270.15a-3 


270.15a—4 


270.22c-1 
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TITLE 


Temporary exemption of substituted or additional securities. 
Exemptions from broker-dealer registration. 

Standards for public offerings of securities of SECO broker-dealers. 
Self-underwriting by SECO broker-dealers. 

Use of customers’ free credit balances. 

Customer protection—reserves and custody of securities. 

Reports of directors, officers and principal stockholders. 


Exemption of certain transactions from Section 16b of the Ex- 
change Act. 


Exemption of certain securities from Section 16c of the Exchange 
Act. 


Arbitrage Transactions. 
Rules pertaining to transfer agents. 


Notification of the admission to trading of a substituted or additional 
class of security under Rule 12a—5. 


Forms 3 and 4—Reports required of officers, directors and princi- 
pal stockholders pursuant to Section 16. 


Valuation of portfolio securities in special cases. 
Effect of eliminations upon valuation of portfolio securities. 


Definition of “investment adviser’ of an investment company for 
purposes of Section 12(d)(3) of the Investment Company Act. 


Definition of “current net asset value” for use in computing period- 
ically the current price of a redeemable security. 


Certain persons not deemed interested persons. 
Certain transactions not deemed assignments. 


Exemption from stockholders’ approval of certain small investment 
advisory contracts. 


Annual continuance of contracts. 
Exemption for initial period of investment adviser of certain regis- 
tered separate accounts from requirement of security holder ap- 


proval of investment advisory contract. 


Temporary exemption for certain investment advisers. 


Pricing of redeemable securities for distribution, redemption and re- 
purchase. 
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274.105 


275.203-2 
275.203-3 


275.206(3)-2 


Rules Scheduled for Review in 1984 

210.10-01 

210.11-01—210.11A-02 

230.100—230.143; 230.149— 
230.156; 230.161; 230.170; 
230.174; and 230.175 


230.651—230.656 


240.3a12-3 


240.3b-4 


240.3b-5 


240.10b-7 
240.11A2-1 
240.11Aa3-1 
240.11Ac1-1 
240.11Ac1-2 
240.12d2-1 
240.12d2-2 


240.13a—16; 240.15d-16 


240.15b9-1—240.15b9-2 


Volume 22, No. 19, July 8, 1981 


TITLE 


Form N-5—Redgistration statement for small business investment 
companies under the Securities Act and the Investment Company 
Act. 

Form N-5R—Annual reports of small business investment 
companies pursuant to Section 30 of the Investment Company Act 
and Section 13 or 15(d) of the Exchange Act. 

Withdrawal from registration. 

Fees for registrants and applicants. 


Agency cross transactions for advisory clients. 


Interim financial statements. 
Statement of source and application of funds. 


Defined terms for purposes of the Securities Act and miscellaneous 
Securities Act rules. 


Regulation F—Exemption for assessment on assessable stock and 
for assessable stock offered or sold to realized amount of assess- 
ment thereon. 


Rule 3a12-3—Exemption from Sections 14(a), 14(b), 14(c), 14(f) 
and 16 for securities of certain foreign issuers. 


Rule 3b-4—Definition of “foreign government’, “foreign issuer” 
and “foreign private issuer”. 


Rule 3b—5—Non-exempt securities issued under governmental ob- 
ligations. 


Stabilizing to facilitate a distribution. 
National market system securities. 
Tape reporting. 

Quote reporting. 

Vendor display rule. 

Suspension of trading. 


Removal from listing and registration of matured, redeemed or re- 
tired securities. 


Reports of foreign issuers on Form 6-K. 


Fees and annual assessments for SECO broker-dealers. 
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17 CFR 
240.17a-2 
240.17a-17 


240.17a-19 


240.17f-1 


240.19b-3 


240.19b-4 


240.19g2-1 


249.819a 
249.25 


249.212 


249.218—249.220F; 
249.306; 249.318—249.319 


249.504n; 249.505 


249.633 
249.635 
249.717 


249.1200 


270.8b-16 
270.10f-1 


270.17a-1 


270.17a-2 
270.17a-3 
270.17a—4 


2/0.17a-5 


1328/SEC DOCKET 


TITLE 
Reports on stabilizing activities. 
Notices and reports by block positioners. 
Reports by national securities exchanges and registered national 
securities associations of changes in membership status of any of 


their members. 


Requirements for reporting and inquiry with respect to missing, lost, 
counterfeit or stolen securities. 


Prohibiting fixing of rates of commission by exchanges. 


Filings with respect to proposed rule changes by self-regulatory or- 
ganizations. 


Enforcement of compliance by national securities exchanges and 
registered securities associations with the Act and rules and regu- 
lations thereunder. 

Form for proposed rule changes by self-regulatory organizations. 


Form 25—Removal of securities from listing and registration. 


Form 12—Registration of securities by issuers which file reports 
with certain other federal agencies. 


Forms 18, 19 and 20F for registration of foreign securities. Forms 
6K, 18K and 19K for periodic reports by foreign issuers. 


Forms SECO-4-80 and SECO-5—Assessment and information 
forms for SECO broker-dealers. 


Form X-17A-17—Report by block positioners. 
Form X-17A-19—Report of change in membership status. 
Reports of stabilizing activities. 


Form X-17F-—1A—Report for missing, lost, counterfeit or stolen se- 
curities. 


Amendments to registration statements. 


Conditional exemption of certain underwriting transactions. 


Exemption of certain underwriting transactions exempted by 
270.10f-1. 


Exemption of certain purchase, sale, or borrowing transactions. 
Exemption of transactions with fully-owned subsidiares. 
Exemption of transactions pursuant to certain contracts. 


Pro rata distribution neither “sale” nor “purchase.” 
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17 CFR 


270.17a-6 


270.17a-7 


270.17a-8 


270.22d-4 


270.22d-5 


270.30a-1 


270.30a-2(a) 


270.30a-3 


274.101 


275.202-1 


275.206(3)-1 


Rules Scheduled for Review in 1985 
230.234—230.237 


239.12—239.13 


239.145 


240.3a12-5 


240.3b-1 


240.7c2-1 


240.10b-16 


240.11d1-1 


Volume 22, No. 19, July 8, 1981 


TITLE 


Exemption of transactions with certain affiliated persons. 


Exemption of certain purchase or sale transactions between affili- 
ated registered investment companies. 


Mergers of certain affiliated investment companies. 


Sale of redeemable securities pursuant to certain mergers with pri- 
vate investment companies. 


Exemption from Section 22(d) of the Investment Company Act for 
certain offers of exchange by certain registered investment 
companies. 


Annual reports. 


Annual report requirement for registered management investment 
companies. 


Annual report requirement for totally-held registered investment 
company subsidiary of registered investment company. 


Form N-1R—Annual report of registered management investment 
company under the Investment Company Act and the Exchange 
Act. 


Exclusion of certain persons who offer investment advice to their 
employer-sponsored employee benefit plans. 


Exemption of investment advisers registered as broker-dealers in 


connection with the provision of certain investment advisory serv- 
ices. 


Miscellaneous exemptive rules under the Securities Act. 


Forms S-2 and S-3 for registration of securities of development 
stage corporations. 


Notice of proposed sale of securities pursuant to Rule 237. 


Exemption of certain investment contract securities from Exchange 
Act Sections 7(c) and 11(d)(1). 


Definition of “listed.” 

Exemption from Exchange Act Section 7(c)(2) of certain securities 
exempted from registration or admitted to trading on exchanges ex- 
empted from registration. 

Disclosure of credit terms in margin transactions. 

Exemption of certain securities from Exchange Act Section 


11(d)(1). 
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17 CFR 


240.12a-1—240.12a-6 
240.12b-1—240.12b-36 
240.12f-1—240.12f-6 
240.12g-1—240.12h-4 


240.15b10-1—240.15b10-7; 
240.15b10-12 


240.15c2-4 


240.17a-7 


240.17d-1 


240.17d-2 
240.17Ab-2 
240.19c-1 
249.27—249.28 
249.208a 
249.208b 


249.210 


249.214 


249.216 
249.460 
249b.200 


270.11a-1 


270.12d-1 


270.13a-1 


270.14a-1 


1330/SEC DOCKET 


TITLE 


Exemptions from exchange registration. 

Regulation 12B—Registration and reporting rules. 

Rules pertaining to unlisted trading privileges. 

Registration of over-the-counter securities. 

Rules pertaining to SECO broker-dealers. 

Transmission or maintenance of payments received in connection 
with underwritings. 

Records of non-resident brokers and dealers. 


Examination for compliance with applicable financial responsibility 
rules. 


Program for allocation of regulatory responsibilities. 
Registration of clearing agencies. 

Off-board agency transactions. 

Forms 27 and 28—Unlisted trading privileges. 

Form 8A—Registration of additional securities. 

Form 8B—Successor to issuer of registered securities. 


Form 10—General form for registration of securities pursuant to 
Section 12(b) or 12(g) of the Exchange Act. 


Form 14—Application for registration of certificates of deposit is- 
sued by a committee. 


Form 16—Application for registration of voting trust certificates. 


Form 8—Amendment to application or report. 
Form CA-1—Registration of clearing agency. 


Definition of “exchange” for purposes of Section 11 of the Invest- 
ment Company Act. 


Conditional exemption of certain purchases or acquisitions of secu- 
rities from the prohibitions of Section 12(d)(3) of the Investment 
Company Act. 


Exemption for change of status by temporarily diversified company. 


Use of notification pursuant to regulation E under the Securities 
Act. 
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17 CFR 


270.14a-2 


270.14a-3 


270.30a-2(b) 


274.10 


274.12 
274.14 
274.102 
274.214—274.217 
275.0-2 
275.0-3 
275.0-4 
275.0-5 
275.0-6 
275.205-1 
275.205-2 


279.2 


279.4—279.7 


Rules Scheduled for Review in 1986 


229.1—229.20-12 
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TITLE 


Exemption from Section 14(a) of the Investment Company Act for 
certain registered separate accounts and their principal underwrit- 
ers. 


Exemption from Section 14(a) of the Investment Company Act for 
certain registered unit investment trusts and their principal under- 
writers. 


Annual report requirement of unit investment trusts which are cur- 
rently issuing securities. 


Form N-8A—Notificiation of registration. 


Form N-8B-2—Registration statement for unit investment trusts 
which are currently issuing securities. 


Form N-8B-4—Registration statements for face-amount certificate 
companies. 


Form N-30A-2—Annual report of unit investment trusts which are 
currently issuing securities. 


Forms for service of process on non-resident investment advisers 
and non-resident general partners of investment advisers. 


Consent to service of process to be furnished by non-resident in- 
vestment advisers and by non-resident investment general partners 
or managing agents of investment advisers 

References to rules and regulations. 

General requirements of papers and applications. 


Procedure with respect to applications and other matters. 


Incorporation by reference in applications. 


Definition of “investment performance” of an investment company 
and “investment record” of an appropriate index of securities 
prices. 


Definition of “specified period” over which the asset value of the 
company or fund under management is averaged. 


Form ADV-W—Notice of withdrawal from registration as invest- 
ment adviser. 


Forms for service of process on non-resident investment advisers 
and non-resident general partners of investment advisers. 


Regulation S-K—Standard instructions for filing forms under the 
Securities Act and the Exchange Act. 
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17 CFR 
239.16b 


239.29 


240.0-4 


239.61 


240.3b-3 
240.10a-1 
240.10a-2 
240.10b-10 


240.11Ab2-1 


240.12d1-1—240.12d1-6 
240.13a—1—240.13b-2 


240.15b1-2 


240.15b10-11 


240.15c2-5 


240.15d-—1—240.15d-17 
240.17Ad-8 


240.24b-2 


249.308A 
249.310 


249.1001 


2/0.0-—1—270.0-5; 270.0—7 
270.6e-2 
270.17e-1 


270.17f-1 


1332/SEC DOCKET 


TITLE 


Form S-8—Securities offered to employees pursuant to certain 
plans. 


Form S-15—Registration of securities to be issued in certain busi- 
ness combination transactions. 


Non-disclosure of information obtained in the course of examina- 
tions and investigations. 


Form SR—Report of sale of securities and use of proceeds 
thereform. 


Definition of ‘short sale.” 

Short sales. 

Requirements for covering purchases. 
Conformation of transactions. 


Securities information processors—description of form application 
and amendments. 


Rules pertaining to certification by exchange. 
Rules regarding periodic reports by issuers. 


Statement of financial condition to be filed with application for reg- 
istration as a broker or dealer. 


Fidelity Bonds. 


Disclosure and other requirements when extending or arranging 
credit in certain transactions. 


Regulation 15D—Reports of registrants under the Securities Act. 


Securities position listings. 


Non-disclosure of information filed with the Commission and with 
any exchange. 


Form 10-Q—Quarterly Report. 
Form 10-—K—General form of annual report. 


Form SIP—Application for registration as securities information 
processor. 


Rules of general application. 
Exemptions for certain variable life insurance separate accounts. 
Brokerage transactions on a securities exchange. 


Custody of securities with members of national securities ex- 
changes. 
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17 CFR 


270.17f-2 


270.17f-3 


270.17f-4 


270.179-1 


270.27d-3 


270.27e-1 


270.27f-1 


270.30a-2(c) 


274.103 


274.127d-1 


274.127d-2 


274.127e-1 


274.127f-1 


Volume 22, No. 19, July 8, 1981 


TITLE 


Custody of investments by registered management investment 
company. 


Free cash accounts for investment companies with bank custo- 
dians. 


Deposits of securities in securities depositories. 


Bonding of officers and employees of registered management in- 
vestment companies. 


Quarterly report of issuers of periodic payment plan certificates 
subject to the surrender right of Section 27(d) of the Investment 
Company Act. 


Requirements for notice to be mailed to certain purchasers of peri- 
odic payment plan certificates sold subject to Section 27(d) of the 
Investment Company Act. 


Notice of right of withdrawal required to be mailed to periodic pay- 
ment plan certificate holders and exemption from Section 27(f) of 
the Investment Company Act for certain periodic payment plan cer- 
tificates. 


Annual report requirement of unincorporated management invest- 


ment companies currently issuing periodic payment plan certifi- 
cates. 


Form N-8B-3—Registration statement for unincorporated man- 
agement investment companies currently issuing periodic payment 
plan certificates. 


Form N-30A-3—Annual report for unincorporated management in- 
vestment companies currently issuing periodic payment plan certifi- 
cates. 


Form N-27D-1—Accounting of segregated trust account. 


Form N-27D-2—Issuers of periodic payment plan certificates sub- 
ject to the surrender right of Section 27(d) of the Investment Com- 
pany Act. 


Form N-27E-1—Notice to periodic payment plan certificate hold- 
ers of 18-month surrender rights with respect to periodic payment 
plan certificates. 


Form N-27F-1—Notice to periodic payment plan certificate hold- 
ers of 45-day withdrawal right with respect to periodic payment plan 
certificates. 


Form N-8B-3—Registration statement of unincorporated manage- 
ment investment companies currently issuing periodic payment 
plan certificates. 
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17 CFR 


274.103 


274.301 


274.302 


274.303 


Rules Scheduled for Review in 1987 


240.15b-8-2 


240.15c2-4 


240.15c2-7 
240.17a-10 


240.17a-13 


240.19d-1—240.19d-3 


240.24b-1 


240.24b-3 


240.8b-1—270.8b-32 


270.8c-1 
270.10f-2 


270.19a-1 


270.19b-1 
270.20a-1 


270.20a-2 


1334/SEC DOCKET 


TITLE 


Form N-30A-3—Annual report of unincorporated management in- 
vestment companies currently issuing periodic payment plan certifi- 
cates. 

Form N-6El-1—Notification of claim of exemption of certain sepa- 
rate accounts of insurance companies funding certain variable life 
insurance contracts pursuant to 270.6e-2. 


Form N-27|-1—Notice of right of withdrawal and refund for varia- 
ble life insurance contract-holders required pursuant to 270.6e-2. 


Form N-27|-2—Notice of withdrawal right and statement of 


charges for variable life insurance contract-holders required pursu- 
ant to 270.6e-2. 


Disqualification based on association or exchange disciplinary ac- 
tion. 


Transmission or maintenance of payments received in connection 
with underwritings. 


Fictitious over-the-counter quotations. 
Report on income and expenses. 


Quarterly security counts to be made by certain exchange mem- 
bers, brokers and dealers. 


Rules pertaining to disciplinary actions by self-regulatory organiza- 
tions. 


Documents to be kept public by exchanges. 


Information filed by issuers and others under Exchange Act Sec- 
tions 12, 13, 14 and 16. 


Rules relating to registration statements filed pursuant to Section 8 
of the Investment Company Act. 


Previously filed material. 


Exercise of warrants or rights received on portfolio securities. 


Written statement to accompany dividend payments by manage- 
ment companies. 


Frequency of distribution of capital gains. 
Solicitation of proxies, consents and authorizations. 


Information pertaining to investment adviser and investment advi- 
sory contract. 
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17 CFR 


270.20a-3 
270.23c-2 


270.24b-1—270.24f-2 


Rules Scheduled for Review in 1988 


239.4 
239.5 


, 239.6 
239.7 


239.18 
239.19 


239.25 
240.13d—1—240.13d-7 
240.13d-101 
240.13d-102 
240.13e-1 

240.13e-3 
240.13e-100 
240.15a72-1 


240.17a-9; 240.17a-12; and 
240.17a-16 


240.17a-11 


240.19b-1 
249.621 
270.6c-1 


Volume 22, No. 19, July 8, 1981 


TITLE 


Information as to certain transactions. 


Call and redemption of securities issued by registered closed-end 
companies. 


Investment company rules relating to registration statements filed 
pursuant to the Securities Act. 


Form C-2—Registration statement for certain types of certificates 
of interest in securities. 


Form C-3—Registration statement for American certificates 
against foreign issues and for the underlying securities. 


Form D-1—Registration statement for certificates of deposit. 


Form D-1A—Registration statement for certificates of deposit is- 
sued by issuer for securities called for deposit. 


Form S-11—Registration statement for securities of certain real 
estate companies. 


Form S-—12—Registration statement for American Depository Re- 
ceipts issued against outstanding foreign securities. 


Form S-13—Registration statement for voting trust certificates. 
Regulations 13D and 13G pertaining to beneficial ownership. 
Schedule 13D. 

Schedule 13G. 

Purchase of securities by issuer. 

Going private transactions. 

Schedule 13E-3 

Proceedings under Section 15A(1)(2) of the Exchange Act. 

Reports by market-makers. 

Supplemental current financial and operational reports to be made 
by certain exchange members, brokers and dealers. 

Qualified non-member market makers. 

Form X-17A-11—Information required pursuant to Rule 17A- 11. 
Exemption for subsidiaries organized to finance the foreign opera- 


tions of domestic companies. 


SEC DOCKET/1335 





17 CFR 


270.6c-3 


270.6c-4(T) 


270.6c-5(T) 


270.6d-1 


270.8f-1 


270.30f-1 


274.202 


274.203 


274.218 


Rules Scheduled for Review in 1989 


231 Release 33-4936 


239.18 


240.11a-1—240.11b-1 
240.11a1-1(T)—240.11a2-2(T) 
240.13e-4 


240.13e-101 


240.14d-1—240.14f-1 


240.15Bc7-1 
240.17a-5 


240.17a-20 


1336/SEC DOCKET 


TITLE 


Exemptions for certain registered variable life insurance separate 
accounts. 


Temporary exemption for certain money market funds and other 
persons and companies. 


Temporary exemptions for certain money market funds and certain 
affiliated persons thereof. 


Exemption for certain closed-end investment companies. 


Form for application by certain registered investment companies for 
orders declaring that such companies have ceased to be invest- 
ment companies as defined by the Investment Company Act. 


Filing of statements pursuant to Section 30(f) of the Investment 
Company Act. 


Form 3—Initial statement of beneficial ownership of securities. 


Form 4—Statement of Changes in beneficial ownership of securi- 
ties. 


Form N8F—Application by certain registered investment compa- 
nies for order pursuant to Section 8(f) of the Investment Company 
Act declaring that such a company has ceased to be an investment 
company. 


Registration Statement Guide 60—Preparation of registration 
statements relating to interests in real estate limited partnerships. 


Form S-11—Registration statement for certain real estate 
companies. 


Regulation of floor trading and specialists. 
Rules pertaining to exchange trading. 
Tender offers by issuers. 


Schedule 13e—4—Tender offer statement pursuant to Sections 
13(e)(1) of the Exchange Act and Rule 13e-4 thereunder. 


Regulations 14D and 14E—Disclosure requirements and minimum 
time for tender offers. 


Availability of examination reports. 
Reports to be made by certain brokers and dealers. 


Monitoring effect of competitive commission rates. 
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17 CFR 


249.502 


249.617 


270.17d-2 


270.18f-1 


270.23c-1 


270.27a-1 


270.27a-2 


270.27a-3 


270.27c-1 


270.27d-1 


270.27d-2 


270.27g-1 


270.27h-1 


270.28b-1 


274.51 
274.200 


274.201 


Volume 22, No. 19, July 8, 1981 


TITLE 


Form U-4—Personnel form to be filed by registered brokers and 
dealers not members of a registered national securities association 
or associated persons of such brokers and dealers. 


Form X-17A-5—Information required of certain brokers and deal- 
ers. 


Form for report by small business investment company and affili- 
ated bank. 


Exemption from certain requirements of Section 18(f) of the Invest- 
ment Company Act for registered open-end investment companies 
which have the right to redeem in kind. 


Repurchase of securities by closed-end companies. 


Conditions for compliance with and exemptions from certain provi- 
sions of Section 27(a)(1) and Section 27(h)(1) of the Investment 
Company Act for certain registered separate accounts. 


Exemption from Section 27(a)(3) and Section 27(h)(3) of the Invest- 
ment Company Act for certain registered separate accounts. 


Exemption from Section 27(a)(4) and Section 27(h)(5) of the Invest- 
ment Company Act for certain registered separate accounts. 


Exemption for Section 27(c)(1) and Section 27(d) of the Investment 


Company Act during annuity payment period of variable annuity 
contracts participating in certain registered separate accounts. 


Reserve requirements for principal underwriters and depositors to 
carry out the obligations to refund charges required by Section 
27(d) and Section 27(f) of the Investment Company Act. 


Insurance company undertaking in lieu of segregated trust account. 


Election to be governed by Section 27(h) of the Investment Compa- 
ny Act. 


Exemptions from Section 27(h)(4) of the Investment Company Act 
for certain payments. 


Investment in loans partially or wholly guaranteed under the Serv- 
icemen’s Readjustment Act of 1944, as amended. 


Form N-18F—Notification of election pursuant to 270.18f-1. 


Form N-17D-—1—Report filed by small business investment com- 
pany (SBIC) registered under the Investment Company Act and an 
affiliated bank, with respect to investments by the SBI and the 
bank, submitted pursuant to paragraph (d) (3) of 270.17d-1. 


Form N-23C-1—Statement by registered closed-end investment 


company with respect to purchases of its own securities pursuant 
to Rule 23c-1 during the last calendar month. 
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17 CFR 


Rules Scheduled for Review in 1990 


240.0-1; 240.0-2; 240.0-5; 
240.0-8; and 240.0-9 


240.15b2B-1; 240.15Ba2-1— 
240.15Ba2-2; 240.15Ba2—-4— 
240.15Ba2-6; and 240.15Bc3-1 


240.15b7-1; 240.15c2-8; 
240.19a3-1; and 240.31-1 


240.15Aa-1; 240.15Aj-1 

240.17a-1; 240.17a-3— 
240.17a-—4; 240.17a-6; and 
240.17a-21 

249.801—249.803 

249.1100; and 249.1110 


270.7d-1 


270.16a-1 


270.17j-1 


270.22e-1 


270.30b1-1—270.30b1-2 


270.30b2-1; 270.30d-1; 270.30d-2 
270.32a-1 


270.32a-2 


270.45a-1 


270.57b-1 


270.60a-1 


1338/SEC DOCKET 


Rules of general application. 


Rules pertaining to municipal securities dealers. 


Miscellaneous rules governing proceedings under the Exchange 
Act. 


Rules pertaining to a national or affiliated securities association. 


Rules pertaining to certain records to be made and preserved by 
broker-dealers or self-regulatory organizations. 


Forms X-15AA-1, X-15AJ-1 and X-15AJ-2—Forms pertaining to 
a national or affiliated securities association. 


Forms MSD and MSDW—Application for registration and notice of 
withdrawal from registration as a municipal securities dealer. 


Specification of conditions and arrangements for Canadian man- 


agement investment companies requesting order permitting regis- 
tration. 


Exemption for initial period of directors of certain registered ac- 
counts from requirements of election by security holders. 


Prevention of certain unlawful activities with respect to registered 
investment companies. 


Exemption from Section 22(e) of the Investment Company Act dur- 
ing annuity payment period of variable annuity contracts 
participating in certain registered separate accounts. 


Rules relating to quarterly reports to the Commission. 
Rules relating to reports to shareholders. 


Exemption of certain companies from affiliation provisions of Sec- 
tion 32(a) of the Investment Company Act. 


Exemption for initial period from vote of security holders on inde- 
pendent public accountant for certain registered separate accounts. 


Confidential treatment of names and addresses of dealers of regis- 
tered investment company securities. 


Exemption for downstream affiliates of business development 
companies. 


Exemption for certain business development companies. 
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17 CFR TITLE 


274.106 Form N-1Q—Quarterly report of registered management invest- 
ment companies. 


Any rule or form adopted after the date of this release will be reviewed by the Commission within ten years 
of its adoption if such rule or form is found to have a significant economic impact on a substantial number 
of small entities. 


Ill. RULES TO BE REVIEWED DURING THE NEXT 12 MONTHS 


As required by 5 U.S.C. 610(c), the following is a list of the rules the Commission plans to review during 
the next 12 months. 


17 CFR Rule Description 


210.1-02(v); 210.3-03—210.3-05; Regulation S—X, of which these rules are a part, governs the form 
210.3-07—210.3-10; and content of financial statements filed with the Commission. 
210.3A-02(e); 210.3A-03; These particular rules relate to requirements for (i) various sepa- 
210.3A-05; 210.4-08(e); rate financial statements, and (ii) pro forma financial statements un- 
210.5-04; 210.12-04 der certain circumstances. The rules were considered necessary 
and were adopted to provide investors with additional useful finan- 
cial information when consolidated financial statements were con- 

sidered insufficient. 


210.6-01—210.6-34; Articles 6, 7, 7A and 9 of Regulation S—X specify the specialized 
210.7-01—210.7a-06; form and content of financial statements required of management 
210.9-01—210.9-05 investment companies, unit investment trusts, face amount certifi- 
cate investment companies, employee stock purchase, savings and 
similar plans, insurance companies and banks and bank holding 
companies. These rules are needed to assure that investors in 

these entities are provided with useful financial information. 


Legal Authority: The rules in Regulation S-X have been adopted 
pursuant to authority in Sections 6, 7, 8, 10 and 19(a) of the Securi- 
ties Act, Sections 12, 13, 14, 15(d) and 23(a) of the Exchange Act, 
Sections 5b, 14 and 20(a) of the Holding Company Act aru Sec- 
tions 8, 30, 31(c) and 38(a) of the Investment Company Act. 


230.146 Rule 146 provides that transactions involving the offer and sale of 
securities shall be deemed not to involve any public offering within 
the meaning of Section 4(2) of the Securities Act if they are part of 
an offering which meets all the conditions of the Rule. The rule was 
adopted in an effort to identify with certainty the circumstances in 
which the private offering exemption is available. 


Legal Authority: Section 4(2) and 19(a) of the Securities Act. 





4 As indicated in Part | of this release, the Commission is conducting a review of its rules which is broader 
in scope than that required by the RFA. Thus, inclusion of a rule in this listing and brief description of rules 
to be reviewed in the next 12 months does not imply that the rule has already been determined to have a 
significant economic impact on a substantial number of small entities. 
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17 CFR 


230.240 


230.242 


230.251— 230.264; 239.90—239.95 


230.400—230.494 


1340/SEC DOCKET 


Rule Description 


Rule 240 provides a conditional exemption from registration for lim- 
ited offers and sales of small dollar amounts of securities by small, 
closely-held businesses. Rule 240 is needed by and particularly 
beneficial to ithe small local issuer who is seeking funds from 
friends and relatives. 


Legal Authority: Sections 3(b) and 19(a) of the Securities Act. 


Rule 242 exempts certain corporate issuers from the registration 
provisions of the Securities Act of transactions involving offers and 
sales of a limited amount of securities to an unlimited number of ac- 
credited investors and 35 non-accredited persons. Rule 242 was 
considered needed by small issuers and adopted by the Commis- 
sion to alleviate some of their concerns regarding certain problems 
in complying with Rule 146. 


Legal Authority: Sections 3(b) and 19(a) of the Securities Act. 


These rules and associated forms comprise Regulation A, a gener- 
al exemption from the registration requirements of the Securities 
Act. Regulation A provides a method by which a variety of different 
types of issuers may issue a limited amount of securities without 
the necessity of filing a registration statement under that Act. Regu- 
lation A appears to be needed and particularly beneficial to start-up 
companies and smaller issuers. 


Legal Authority: Sections 3(b) and 19(a) of the Securities Act. 


Regulation C consists of these 74 rules which govern the mechan- 
ics of securities registration under the Securities Act. The rules are 
necessary to facilitate efficient registration of securities offerings 
since they provide a centralized compendium of rules governing the 
Securities Act registration process. 


Legal Authority: Section 19(a) of the Securities Act. 


Form S-1 is the registration form used when no other form is au- 
thorized or prescribed. Form S-1 is a necessary component of the 
standardized registration process. 


Legal Authority: Sections 7, 10 and 19(a) of the Securities Act. 


Forms S-7 and S-16 enable issuers which are already subject to 
the continuous reporting requirements of Sections 12(b) or 15(d) of 
the Exchange Act to use shorter and less detailed registration 
forms than would otherwise be allowed. Form S-16, in addition, al- 
lows substantial incorporation by reference from previously filed 
Exchange Act documents. The forms are necessary to minimize 
burdens of registration disclosures on issuers when information is 
already available in the marketplace. 


Legal Authority: Sections 6, 7, 10 and 19(a) of the Securities Act. 
Form S-18 is an optional form for the registration of securities to be 


sold to the public which can be used by certain issuers for an ag- 
gregate cash price not to exceed $5,000,000. Form S-18 is needed 
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239.146 


239.240 


239.242 


240.3a40-1 


240.15b5-1 


240.15b10-10 
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Rule Description 


to provide simplified registration and reporting procedures for small 
businesses. 


Legal Authority: Sections 6, 7, 8, 10 and 19(a) of the Securities Act. 


Form 146 is required to be filed with the Commission when offer- 
ings are made in reliance on Rule 146. Form 146 is needed by the 
Commission to gather certain information on the use of Rule 146. 


Legal Authority: Sections 4(2) and 19(a) of the Securities Act. 


Form 240 is required to be filed with the Commission when sales of 
securities are made in reliance on Rule 240. Form 240 is needed by 


the Commission to gather certain information an the use of Rule 
240. 


Legal Authority: Sections 3(b) and 19(a) of the Securities Act. 


Form 242 is required to be filed with the Commission for the pur- 
pose of reporting sales of securities made in reliance on Rule 242. 
Since Rule 242 was adopted by the Commission on an experimen- 
tal basis, Form 242 is needed by the Commission to collect empir- 


ical data which will provide a basis for further rulemaking action by 
the Commission. 


Legal Authority: Sections 3(b) and 19(a) of the Securities Act. 


Rule 3a40-1 designates those rules which are financial responsi- 
bility rules for the purposes of the Securities Investor Protection Act 


of 1970 (‘“SIPA”). The need for this designation, and thus the rule, 
is to clarify the circumstances in which the Securities Investor Pro- 
tection Corporation (‘SIPC’), pursuant to Section 5 of the SIPA, 
may seek a protective decree on behalf of customers and defines 
the authority of self-regulatory organizations to examine SIPC 
members, pursuant to Section 13 of the SIPA, for compliance with 
the financial responsibility rules. 


Legal Authority: Sections 3, 15(c)(3), 17(a), and 23(a) of the Ex- 
change Act. 


Rule 15b5-1 extends ihe effective date of the cancellation or revo- 
cation of a broker or dealer's registration for six months for pur- 
poses of applying certain sections of the SIPA to customer claims 
arising prior to the date of revocation or cancellation. This six- 
month extension is needed to allow SIPC to protect customers who 
assert claims against a broker-dealer after the broker's or dealer's 
registration has been terminated. 


Legal Authority: Sections 15(b) and 23(a) of the Exchange Act. 


Rule 15b10-10 prohibits broker-dealers who are not members of a 
registered national securities association from distributing or selling 
shares of an open-end investment company on the basis of broker- 
age commissions received, demanded, or promised. Non-member 
broker-dealers are also prohibited from executing fund portfolio 
transactions on the basis of their sales of fund shares. The rule is 
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240.15c2-11 


240.17Ac2-1; 249b.100 


240.19h-1 


1342/SEC DOCKET 


Rule Description 


comparable to subsection (k) under Section 26 of Article Ill of the 
Rules of Fair Practice of the NASDn which is intended to regulate 
the reciprocal brokerage practices of investment company mana- 
gers. Rule 15b10-10 ensures that member and non-member 
broker-dealers are subject to similar rules concerning reciprocal 
brokerage practices. 


Legal Authority: Sections 15(b) and 23(a) of the Exchange Act. 


Rule 15c2-11 generally provides that it shall be a fraudulent, ma- 
nipulative and deceptive practice for a broker or dealer to publish 
any quotation for a security unless it has specified financial and 
other information concerning the issuer and the security. The rule is 
needed to protect investors who otherwise might be included to 
purchase the security on the basis of inadequate information. 


Legal Authority: Sections 15(c)(2), 17(a), and 23(a) of the Ex- 
change Act. 


Rule 17Ac2-1 requires a transfer agent for which the Commission 
is the appropriate regulatory agency to file an application for regis- 
tration with the Commission on Form TA-1 and to update certain 
information on the form when that information becomes inaccurate, 
misleading or incomplete. This rule and form prescribe the proce- 
dures to be followed by those persons applying for registration as 
transfer agents with the Commission. The information on the form 
is needed, to determine, among other things, whether the Commis- 
sion should allow an application for registration to become effective 
or should deny, accelerate or postpone registration. 


Legal Authority: Sections 2, 17, 17a and 23(a) of the Exchange Act. 


Rule 19h-1 requires that any self-regulatory organization that takes 
any action to condition or limit membership, participation or associ- 
ation with a member or access to services based on a statutory dis- 
qualification, as defined in Section 3(a)(39) of the Exchange Act, 
where the self-regulatory organization and the parties involved 
agree on the conditions or limitations, provide the Commission with 
notice and certain information related to the action. This rule is 
needed to provide a routine mechanism for the Commission to re- 
view such actions taken by self-regulatory organizations. Amend- 
ments to Rule 19h-1 have recently been proposed in Securities Ex- 
change Act Release No. 17615 (March 10, 1981) (46 FR 17219). 


Legal Authority: Sections 2, 15 15A, 17, 17A, 19 and 23(a) of the 
Exchange Act. 


Rule 7(a) provides an exemption from the status of a ‘gas utility 
company” or an “electric utility company” for companies primarily 
engaged in other businesses whose annual gross utility revenues 
do not exceed $100,000. The rule is necessary to avoid subjecting 
companies which are not primarily utility companies to possible reg- 
ulation as gas or electric utility companies under the Holding Com- 
pany Act. In connection with its review, the Commission may pro- 
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270.6b-1 


274.11; 239.15 
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Rule Description 


pose an amendment raising the permitted utility revenue to 
$1,000,000 per annum. 


Legal Authority: Holding Company Act Section 2(a)(3) and 2(a)(4). 


Rule 5b-1 defines the term “total assets’ and is needed to simplify 
the computations which a management investment company must 
make in order to determine whether it is properly classified as “di- 
versified” or ‘“‘non-diversified” under the Investment Company Act. 


Legal Authority: Sections 5(b), and 38(a) of the Investment Compa- 
ny Act. 


Since the term “security” is defined in the Investment Company Act 
to include a guarantee of a security, the securities of “any one issu- 
er’ include guarantees of securities of other companies by such is- 
suer. This situation presents difficult problems for the investment 
company in the valuation of guarantees and guaranteed securities 
in determining whether its investments meet the diversification 
standards of the Investment Company Act. Rule 5b-2 is needed to 
alleviate this difficulty and provides, in effect, that diversified invest- 
ment companies may invest in guaranteed securities on the basis 
that the guarantor is not the issuer of the securites, provided that 
the aggregate value of its investment in the direct issues of a com- 
pany and the issues guaranteed by such company does not exceed 
10% of the value of the total assets of the investment company. 


Legal Authority: Sections 5(b) and 38(a) of the Investment Compa- 
ny Act. 


Section 6(b) of the Investment Company Act provides that the 
Commission may exempt employees’ securities companies, upon 
application, from the provisions of the Act to the extent such ex- 
emption is consistent with the protection of investors. Rule 6b-1 af- 
fords any employees’ securities company which files an application 
for permanent exmption under Section 6(b) of the Investment Com- 
pany Act a temporary exemption pending final determination of the 
application. The rule is needed to avoid temporarily subjecting ap- 
plicants to the provisions of the Investment Company Act while 
their applications for permanent exemption are pending considera- 
tion by the Commission. 


Legal Authority: Sections6(b), 6(c) and 38(a) of the Investment 
Company Act. 


Form N-1 is an integrated registration statement form by which 
open-end management investment companies register their securi- 
ties under the Securities Act, register as investment companies un- 
der the Investment Company Act, or both, and update their Invest- 
ment Company Act registration statements annually pursuant to 
rule 8b-16 under the Investment Company Act. Registration of se- 
curities under the Securities Act by an open-end management in- 
vestment company is a necessary step in the public offering of such 
securities by the company. Similarly, an investment company must 
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Rule Description 


register under the Investment Company Act in order to conduct any 
business in interstate commerce. The combined form is needed to 
minimize the burden of compliance with the two Acts. 


Legal Authority: Sections 5, 7 and 10 of the Securities Act, and 
Sections 7 and 8 of the Investment Company Act. 


275.204-1—275.204-3 Rule 204—1—This rule prescribes the time at which amendments to 
an investment adviser’s Form ADV must be filed and is needed to 
maintain current investment adviser information. 


Rule 204-2—This rule describes the books and records an invest- 
ment adviser must maintain and preserve pertaining to its advisory 
activities. The rule is needed to facilitate periodic review of these re- 
cords by Commission personnel, which is a major element of the 
Commission's investment adviser regulatory program. 


Rule 204-3—This rule generally requires investment advisers to 
deliver to their clients and prospective clients a written disclosure 
statement describing the adviser’s background and business prac- 
tices. The rule also requires investment advisers annually to deliver 
or offer to deliver such a statement to existing clients. This rule is 
needed to ensure that investment advisers provide existing and 
prospective clients certain relevant information which should be 
useful in selecting an investment adviser or continuing an advisory 
relationship. 


Legal Authority: Sections 203, 204 and 206(4) of the Advisers Act. 


279.1; 279.3 Form ADV—This form is the application for registration with the 

Commission as an investment adviser. It contains basic information 
about the investment adviser and is needed by the Commission to 
determine whether registration should be granted. 
Form ADV-S—This form is an annual report investment advisers 
must file with the Commission. It is needed by the Commission to 
determine whether an investment adviser is still engaged in adviso- 
ry activities and where the investment adviser is located. 


Legal Authority: Sections 203 and 204 of the the Advisers Act. 
Il. PUBLIC COMMENT 


The Commission invites public comment relating to its periodic review plan or the list of rules it plans to re- 
view during the next 12 months. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17875/June 19, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6322/June 19, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17876/June 19, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGES BY NATIONAL ASSOCIATION OF SE- 
CURITIES DEALERS, INC. MUNICIPAL SECURI- 
TIES RULEMAKING BOARD 


File Nos. SR-NASD-81-12 
SR-NASD-81-13 
SR-MSRB-81-7 


The National Association of Securities Dealers, 
Inc. (the “NASD”) submitted on June 12, 1981, 
and the Municipal Securities Rulemaking Board 
(the “MSRB”) submitted on June 15, 1981, pro- 
posed rule changes under Rule 19b-4 to provide 
plans and specifications for a new qualification ex- 
amination, the General Securities Sales Supervi- 
sor Examination (File Nos. SR-NASD-81-12 and 
SR-MSRB-81-7). The examination would be 
taken by individuals seeking to qualify as Limited 
Principals—General Securities Sales Supervisors 
under the rules of the NASD and as Municipal Se- 
curities Sales Principal under the rules of the 
MSRB. The examination was developed by a joint 
self-regulatory organization task force and will per- 
mit certain sales supervisors to qualify with all of 
the participating self-regulatory organizations by 
taking one examination, rather than several indi- 
vidual examinations. 


The NASD submitted on June 12, 1981, a second 
proposed rule change to amend its By-Laws to 
create the category of Limited Principal—General 
Securities Sales Supervisor for persons whose su- 
pervisory activities in the investment banking and 
securities business are limited to the securities 
sales activities of an NASD member, including 
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training, and the maintenance of certain records. 
(File No. SR-NASD-81-13). 


Publication of the submissions is expected to be 
made in the Federal Register during the week of 
June 22, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
changes or institute proceedings to determine 
whether the proposed rule changes should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submissions within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to the file numbers listed 
above. 


Copies of the submissions, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule changes which are filed with the 
Commission, and of all written communications 
relating to the proposed rule changes between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


Copies of the filings and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory or- 
ganization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17877/June 19, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY NATIONAL AS- 
SOCIATION OF SECURITIES DEALERS, INC. 


File No. SR-NASD-81-11 


The National Association of Securities Dealers, 
Inc. submitted, on June 12, 1981, a proposed rule 
change under Rule 19b-4 to provide for a fee of 
$80.00 for the new General Securities Sales Su- 
pervisor Examination and to increase the fee for 
persons who fail to observe examination appoint- 
ments from $10.00 to $15.00. 


The foregoing change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities Ex- 
change Act of 1934 (‘Act’). At any time within six- 
ty days of the filing of such proposed rule change, 
the Commission may summarily abrogate such 
rule change if it appears to the Commission that 
such action is necessary or appropriate in the pub- 
lic interest, for the protection of investors, or other- 
wise in furtherance of the purposes of the Act. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
June 22, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-NASD-81-11. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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Release No. 17878/June 22, 1981 


ACCOUNTING SERIES 
Release No. 292/June 22, 1981 


Administrative Proceeding File No. 3-6023 
In the Matter of 
ARTHUR ANDERSEN & CO. 


ORDER INSTITUTING PROCEEDINGS AND 
OPINION AND ORDER PURSUANT TO RULE 
2(e) OF THE COMMISSION’S RULES OF PRAC- 
TICE 


This Opinion and Order under Rule 2(e)(1)' of the 
Commission’s Rules of Practice [17 C.F.R. 
201.2(e)(1)] arises out of the conduct of Arthur 
Andersen & Co. (“AA & Co.”), a partnership en- 
gaged in the practice of public accounting, in con- 
nection with the audits of financial statements of 





’Rule 2(e)(1) provides as follows: 


The Commission may deny temporarily 
or permanently, the privilege of ap- 
pearing or practicing before it in any 
way to any person who is found by the 
Commission after notice of and the op- 
portunity for hearing in the matter (i) not 
to possess the requisite qualifications to 
represent others, or, (ii) to be lacking in 
character or integrity or to have en- 
gaged in unethical or improper profes- 
sional conduct, or (iii) to have willfully 
violated, or willfully aided and abetted 
the violation of any provision of the Fed- 
eral securities laws [15 U.S.C. 77a to 
80b-20], or the rules and regulations 
thereunder. 
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Mattel, Inc. (“Mattel”) and Geon Industries Inc. 
(“Geon’).2 


In order to dispose of the matters discussed here- 
in, AA & Co. has submitted an Offer of Settlement, 
described in detail below, which we have consid- 
ered and determined to accept. As contemplated 
by the settlement offer, AA & Co. has waived insti- 
tution of formal administrative proceedings under 
Rule 2(e)(1) and, without admitting or denying any 
of the statements or conclusions set forth herein, 
has consented to the issuance of this Opinion and 
Order. The facts developed in the staff investiga- 
tions and the related accounting and auditing is- 
sues are set forth in some detail below. 


SUMMARY 


The matters giving rise to these proceedings are 
the result of two unrelated non-public investiga- 
tions conducted by the Commission staff into the 
affairs of the two companies involved.’ Each of 
these cases involves deficiencies in the conduct of 
audits by AA & Co. and is described in detail be- 
low, along with the Commission’s view of the ac- 
counting and auditing deficiencies involved. 


MATTEL, INC. 
|. BACKGROUND 


Mattel, a Delaware Corporation with its principal 
offices in Hawthorne, California was at all relevant 





2The name of the corporation has subsequently 
been changed to GI Export Corporation. 


'The terms of a Consent Decree entered into be- 
tween the Commission and Mattel on November 
26, 1974 (SEC v. Mattel, Inc. Case No. 74-2958 
FW) among other things, required the appointment 
of a Special Counsel and a Special Auditor, to in- 
vestigate the various allegations of securities vio- 
lations made by the Commission and to file reports 
of their respective investigations. The Special 
Counsel, Seth M. Hufstedler of the law firm of 
Beardsley, Hufstedler & Kemble and the Special 
Auditor, Price Waterhouse & Co. filed their reports 
on November 3, 1975. The Special Counsel pro- 
cedure was upheld in Handler v. SEC, 430 F. 
Supp. 71 (C.D. Cal. 1977). 
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times the largest manufacturer of toys in the 
United States. At fiscal year-end January 1970 
Mattel reported total assets of $175.8 million, 
sales of $288.6 million and net income of $12.1 
million or $.91 per share. 


More than 20,000 retail stores, national chain 
stores, mail order houses, discount stores and 
other retail outlets throughout the country carried 
Mattel’s products which were also sold abroad. Its 
products were heavily promoted through extensive 
television and news media advertising. As is typi- 
cal of the toy industry, its business was seasonal, 
with substantially greater shipments during the 
last six months of the year. 


At all relevant times its common stock was traded 
on the New York and other exchanges and Mattel 
was registered with the Commission pursuant to 
Section 12(b) of the Securities Exchange Act of 
1934. AA & Co., which served, through its Los An- 
geles, California office, as Mattel’s independent 
auditor, ceased to act in that capacity for Mattel in 
September 1974. 


By January 1970, Mattel had achieved five years 
of record sales and earnings and its common 
stock was selling at approximately 35 times earn- 
ings. In the Fall of 1970 Mattel was projecting 
earnings of approximately $1.20 per share. 
Mattel’s management had arbitrarily set targets for 
various operations in order to meet its predeter- 
mined growth objectives. As the end of fiscal 1971 
(January 30, 1971) approached, Mattel’s manage- 
ment was keenly aware that its financial objectives 
would not be met without extraordinary efforts. It 
had miscalculated the market for ‘hot wheels” and 
“sizzlers’, products which had accounted for 25 
percent of 1970 sales. Saturation of the market 
had forced Mattel to offer substantial credits, 
known in the trade as “inventory relief” or “help 
money”, to retailers with excess inventory. 


Il. SUMMARY OF FALSE AND MISLEADING FI- 
NANCIAL STATEMENTS AND ACCOUNT- 
ANTS’ REPORTS 


Through false financial reporting which was part of 
a calculated scheme directed by certain officers 
and directors of Mattel and others, Mattel substan- 
tially overstated its pre-tax income for fiscal 1971 
and substantially overstated its pre-tax loss for fis- 
cal 1972. This scheme involved, directly or indi- 
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rectly, a large number of Mattel officers and em- 
ployees from the most senior executives to clerical 
personnel. The fraud was perpetrated by, among 
other things, the preparation of forged or falsified 
records and accounting entries, and a pattern of 
false representations and responses by Mattel 
personnel which misled AA & Co. Ultimately, sev- 
eral of the senior executives of Mattel were in- 
dicted for and convicted of criminal offenses in 
connection with this scheme.' The overstatements 
were a result of among other things: 


(1) The improper recording of sales, 
where no merchandise was shipped 
or segregated and customers could 
cancel orders at any time prior to 
shipment; 


(2) Failure to adequately reduce the 
value of inventory for obsolete mer- 
chandise; 


(3) Improper deferral of tooling costs; 


(4) Improper deferral of royalty ex- 
penses; and 


(5) Recording an insurance claim in an 
improper amount as a receivable 
and as income. 


As set forth in detail below, AA & Co.’s audits of 
Mattel’s financial statements for its fiscal years 
ended January 30, 1971 and January 29, 1972 
were deficient and AA & Co.’s reports on those 
statements were false and misleading, because 
they stated that: 


(1) Its examinations were made in ac- 
cordance with generally accepted 
auditing standards, and accordingly, 
included such tests of the account- 
ing records and such other auditing 
procedures as it considered neces- 
sary in the circumstances; and 


(2) Mattel’s consolidated financial state- 
ments were presented fairly in con- 





1U.S. v. Handler, (No. CR. 78-148 RMT) (C.D. 
Cal. 1978), CCH Fed. Sec. L. Rep. 496,519. 
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formity with generally accepted ac- 
counting principles. 


Ill. IMPROPER RECORDING OF SALES 
A. Mattel’s Practices 


To maintain the momentum of a sixth straight year 
of record sales and earnings, in January 1971 
Mattel’s management, among other things, initi- 
ated a program designed to give the appearance 
of substantially increased sales and earnings for 
fiscal 1971. Under this program, approximately 
$14.7 million was falsely recorded as sales in Jan- 
uary 1971, causing fiscal 1971 pre-tax earnings to 
be overstated by approximately $7.8 million. 


The activities underlying the improper recording of 
sales were generally referred to by Mattel person- 
nel as the “bill and hold” program.’ It involved 35 
customers and 156 invoices. Under this program, 
Mattel contacted certain of its customers, gener- 
ated invoices and recorded them as sales in Janu- 
ary 1971, even though they did not qualify as 
sales for, among others, the following reasons: 


1. The merchandise was not shipped as of Janu- 
ary 30, 1971. 


2. The customer did not have to make any pay- 
ments until the goods were accepted and received 
by him. 


3. The merchandise was not physically segregated 
from Mattel’s inventory nor labeled as the property 
of the customer. 





1“Bill and hold” generally is a practice whereby a 
customer agrees to purchase the goods but the 
seller retains physical possession until the cus- 
tomer requests shipment to designated locations. 
Before January 1971, Mattel’s bill and hold trans- 
actions had been limited to a few, large, national 
retail customers; had been evidenced by written 
agreements with the customers; and apparently 
had required Mattel to segregate merchandise 
subject to the agreements. Beginning in January 
1971, Mattel prepared shipping documents which 
falsely represented that merchandise had been 
shipped. 
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4. The customer could cancel the order without 
penalty at any time prior to his receipt and accept- 
ance of the merchandise. 


5. The risks of ownership remained with Mattel, 
including the risk of loss due to damage, theft or 
destruction of the merchandise. 


6. In many instances the invoices were prepared 
without prior consultation with, or participation by, 
the customer as to the content of the order. 


In effect, Mattel made participation in the bill and 
hold program riskless for the customer. Its cus- 
tomers merely received the equivalent of an option 
to purchase the merchandise included on bill and 
hold invoices. In short, no sale had taken place. 


The paperwork generated by Mattel in support of 
the “bill and hold sales” consisted of customers’ 
orders, sales invoices and bills of lading and re- 
quired several departures from Mattel’s standard 
procedures.' For example, all of the above docu- 
ments generally carried the special notation ‘Bill 
and Hold” or “B & H”. The bills of lading, which 
normally provided evidence of shipping, were 
signed and dated by a Mattel employee in the sig- 
nature box where the common carrier would nor- 





2Under generally accepted accounting practices 
for manufacturers of merchandise, a sale is gener- 
ally not recognized until the seller has completed 
all of his obligations to the buyer and the risk of 
ownership has transferred to the buyer. 


' For regular sales, an order would be placed on 
Mattel’s computer which generated bills of lading 
and an invoice trigger card. Such an order would 
be held until sufficient merchandise was available 
to process it. Mattel’s Order Processing Depart- 
ment was instructed to release merchandise to the 
customer up to specified credit limits. The bill of 
lading would be sent to Mattel’s Distribution Cen- 
ter where the merchandise was readied for ship- 
ment. It was then delivered to a carrier who signed 
the bill of lading and a shipping date was entered 
on the bill of lading. The bill of lading, receipted 
and dated, was then returned to the Order Proc- 
essing Department and reconciled with the trigger 
card. Simultaneously, an invoice was generated, a 
sale recorded and inventory relieved on the com- 
pany’s books. 
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mally sign. The above documents were processed 
through Mattel’s accounting system in the usual 
manner, normally within one day, so that the pur- 
ported sales would be recorded in fiscal 1971.2 


Mattel adjusted its inventory records by reducing 
recorded inventory quantities for the ‘bill and 
hold” invoices, even though the merchandise had 
not been shipped or physically segregated. As a 
result, serious recordkeeping problems grew out 
of the bill and hold program. Mattel found that its 
inventory records were unreliable. Mattel employ- 
ees could not tell how much inventory was physi- 
cally on hand and available to be matched against 
shipping instructions. When merchandise was 
shipped, it became cumbersome for its employees 
to process the shipment and to determine whether 
it represented a fiscal 1972 sale or a previously re- 
corded “bill and hoid sale”. 


These difficulties and others prompted Mattel to 
reverse the “bill and hold sales” on its books and 
records and to record such sales only as they 
were actually shipped. During fiscal 1972 Mattel 
“cancelled” approximately 85 percent of the im- 
properly recorded “bill and hold sales”. The first 
reversal, which occurred in May 1971, totalled 
$12.9 million ($6.3 million of “bill and hold” sales 
improperly recorded in January 1971 and $6.6 mil- 
lion improperly recorded during the first quarter of 
fiscal 1972). This reversal was recorded in 
Matttel’s accounts receivable subsidiary accounts 
as well as in Mattel’s general ledger accounts re- 
ceivable and sales control accounts and immedi- 
ately created another unusual situation. Because 
Mattel’s May 1971 reversals exceeded its actual 
sales for the month, Mattel’s general ledger sales 
account and several of its internal sales reports 
showed negative sales and shipments for the 
month of May 1971. 





? All “bill and hold” invoices utilized in January 
1971 bore dates of its last eleven days (January 
20-30) and included 41 large invoices ranging 
from $100,000 to $787,575 and aggregating ap- 
proximately $12.4 million. Eight of these large in- 
voices were dated January 30, 1971, the last day 
of the fiscal year, and totalled approximately $3.2 
million. In addition, 52 smaller invoices, also dated 
January 30, brought the total sales recorded on 
that day to approximately $3.8 million. Both the 
numbers and dollar amounts were high in relation 
to Mattel’s normal volumes. 
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To offset the negative sales and thereby conceal 
this situation, Mattel recorded a journal entry for 
an $11.1 million fictitious sale in May 1971. The 
fictitious sale was posted to the general ledger 
sales and accounts receivable control accounts 
but not to the accounts receivable subsidiary ac- 
counts. The entry resulted in a difference of $11.1 
million between Mattel’s accounts receivable sub- 
sidiary records and the accounts receivable gener- 
al ledger control account at the end of May, June, 
July and August 1971. The subsidiary accounts re- 
ceivable trial balances for these months all 
showed a “reconciling item’ of $11.1 million la- 
beled “May shipping”. 


In August 1971, Mattel had enough sales to ab- 
sorb additional reversals and, in that month, $6.9 
million in sales and accounts receivable were re- 
versed from both the subsidiary and general ledg- 
er control accounts. The $6.9 million reversal was 
composed of $6.2 million of the January 1971 “bill 
and hold sales’ and $700,000 of “bill and hold 
sales” which had been improperly recorded in the 
first quarter of fiscal 1972. It was not until Septem- 
ber 1971 that normal sales were able to absorb 
the cancellation of the $11.1 million May 1971 
ficititious sales entry. At that point, Mattel reversed 
the fictitious entry in its control accounts. As a re- 
sult, sales were understated by approximately 
$14.7 million and the pre-tax loss was overstated 
by approximately $7.1 million for fiscal 1972. 


B. AA & Co.’s Auditing Deficiencies 


AA & Co. asserts that it did not become aware of 
Mattel’s fraudulent recording of “bill and hold 
sales” until September 1974 when Mattel made a 
public announcement. In 1971 and 1972, AA & Co. 
performed no audit procedures specifically to de- 
termine whether Mattel was engaged in bill and 
hold transactions. However, nur.°:dus documents 
and accounting entries did come to the attention of 
AA & Co. through normal examination procedures 
which should have caused it to raise questions 
and extend its audit procedures.’ 





' AA & Co.’s Chicago office audited the fiscal 1971 
financial statements of Monogram Models, Inc. 
(“Monogram”), a Mattel subsidiary. These finan- 
cial statements were consolidated into Mattel’s fi- 
nancial statements. When AA & Co.’s Chicago of- 
fice learned during the audit that Monogram, 
pursuant to instructions from Mattel, had recorded 
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(1) Results of Tests which AA & Co. Performed 
(a) Accounts Receivable Audit 


As part of its 1971 audit of accounts receivable, 
AA & Co. mailed confirmation requests to all cus- 
tomers of Mattel’s domestic toy operation with bal- 
ances in excess of $100,000. Standard audit pro- 
cedures require that replies received with major 
differences be satisfactorily reconciled. Only 
twelve replies were received out of 103 confirma- 
tion requests.@ 


Of the twelve replies, seven were from customers 
who had been mailed ‘bill and hold” invoices by 
Mattel. Six of the seven indicated discrepancies 
for which additional audit procedures were per- 
formed. The seventh confirmed without exception. 
AA & Co.’s normal procedure in such cases was to 
examine sales invoices to substantiate that the 
customer had been billed and to examine proof of 
shipment (bills of lading) to substantiate that the 
goods had been shipped as of January 30, 1971, 
Mattel’s fiscal year-end. This procedure was per- 
formed for the purpose of enabling AA & Co. to de- 
termine that a sale had been made and that a valid 
receivable existed. 


As a result of the procedures which it applied to 
confirmation replies with differences and to non- 
replies, AA & Co. examined approximately 40 in- 
voices and bills of lading. These related to bill and 
hold transactions of approximately $8.8 million 
which had been improperly recorded as sales by 
Mattel in January 1971. AA & Co.’s examination of 
these 40 invoices and bills of lading should have 
uncovered the kind of significant discrepancies 
discussed herein which necessitate an additional 
investigation and an expansion of audit proce- 
dures. However, the discrepancies apparently 
were not investigated by AA & Co. 


AA & Co. failed, for example, to investigate the 
fact that all the invoices and bills of lading exam- 





certain bill and hold sales, it prepared a proposed 
adjusting journal entry to reverse the bill and hold 
sales and sent it to AA & Co.’s Los Angeles office. 
The entry was reviewed by AA & Co.’s Los An- 
geles office and not recorded on the basis of ma- 
teriality. 


2 In addition, AA & Co. sent negative confirmation 
requests to other selected customers. 
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ined by it contained the notation “Bill and Hold”. It 
appears that no inquiries were made by AA & Co. 
as to the significance of this term. 


In addition, the “routing” box on the invoices ex- 
amined were blank. The routing box normally indi- 
cates the means of transportation used by Mattel 
to ship the merchandise. The absence of shipping 
information on the invoices, together with the “Bill 
and Hold” notations, should have alerted AA & Co. 
to the possibility that the merchandise had not 
been shipped. 


Finally, the bills of lading examined for proof of 
shipment by AA & Co. did not contain such proof. 
The “carriers name” and “date shipped” boxes on 
the bills of lading were blank. The bills of lading 
did contain a date and the signature of a Mattel 
employee which AA & Co. may have mistaken for 
the carrier's signature. However, AA & Co. should 
have noticed that they were signed by the same 
person at each shipping point and that two differ- 
ent signatures were required; the carrier's and a 
Mattel employee’s. 


Despite the discrepancies described above, AA & 
Co. concluded, based on the invoices and bills of 
lading examined, that the merchandise had been 
shipped and that a legitimate sale had taken 
place. Its erroneous conclusion is evidenced in AA 
& Co.’s workpapers by tickmark explanations of 
the work done which read “Traced to Mattel in- 
voice and bill of lading noting agreement of 
amount and that shipment made prior to 1/30/71.” 


Three confirmation replies from customers with 
balances totalling approximately $2.1 million con- 
tained exceptions involving fifteen bill and hold in- 
voices totalling approximately $1.4 million, or 67 
percent of the total. The customers’ exceptions in- 
dicated that their records did not show liabilities to 
Mattel for the fifteen invoices involved. Although 
these were clearly material exceptions, AA & Co. 
did not properly audit and reconcile them.’ The 





1 One customer had placed the notation ‘bill and 
hold” on his confirmation reply next to four in- 
voices totalling over $950,000 to which he was 
taking exception. An “audit point” written by an AA 
& Co. manager who reviewed the confirmation 
asks “What does ‘Bill and Hold’ mean.” The ques- 
tion, which was directed to the audit senior, was 
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only procedure AA & Co. employed with respect to 
these significant exceptions was to examine the 
invoices and bills of lading which were among the 
40 described above. AA & Co. should have 
undertaken additional audit steps to reconcile the 
differences. 


In this regard, AA & Co. did not examine custom- 
ers’ sales orders in connection with the accounts 
receivable confirmation work. Had it done so it 
would have found written evidence of the right of 
cancellation. Sales order information available in 
Mattel’s files for approximately two-thirds of the 
January 1971 ‘bill and hold sales” indicated that 
those orders were subject to a right of cancella- 
tion. AA & Co. failed to uncover the fraudulent re- 
cording of sales in that, among other things, it did 
not examine sales orders and make inquiries 
about cancellation rights.? 


(b) Sales Cut-Off Test 


As part of its 1971 audit of Mattel, AA & Co. per- 
formed a standard audit procedure known as a 
sales cut-off test which is designed to assure the 
auditor that sales are recorded in the proper ac- 
counting period. Since Mattel’s normal practice 
was to record sales when merchandise was 
shipped, AA & Co.’s test was directed toward as- 
certaining that sales recorded in fiscal 1971 were 
also shipped in fiscal 1971. It selected a total of 82 
large invoices for the last few days of fiscal 1971 
and the first day of fiscal 1972 and traced them to 
bills of lading; of these, 26 were bill and hold in- 
voices. 


In connection with the cut-off work performed by 
AA & Co., there is no indication that it: 


(i) Became aware that 26 of the 82 invoices 
inspected were bill and hold invoices and 
part of a special “bill and hold” program, 
even though the notation “bill and hold” 
appeared on the invoices. 





not answered by the senior and apparently not fol- 
lowed up by the manager. 


2 AA & Co. did inquire of a Mattel sales executive 
regarding the possible existence of any special 
sales promotion programs and was informed that 
there were none except for one program for which 
appropriate reserves had in fact been provided. 
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(ii) Noted the discrepancies, irregularities 
and omissions with respect to the 26 bill 
and hold invoices and related bills of lad- 
ing inspected. (These are discussed 
above in connection with the 40 docu- 
ments examined by AA & Co. as part of 
the accounts receivable audit.) 


(iii) Recognized that sales invoices totalling 
approximately $2.9 million were dated as 
being shipped on January 30, 1971 (a 
Saturday). 
AA & Co. did not recognize the significance of the 
matters described above in the documents it ex- 
amined in the sales cut-off test and consequently 
did not expand its audit procedures accordingly. 


(c) Test of Sales Transactions 


As part of its fiscal 1972 audit of Mattel, AA & Co. 
selected the month of August 1971 in which to 
perform a test of sales transactions. A test of 
transactions is a standard audit procedure de- 
signed to test whether procedures and internal 
control measures actually being used agree with 
established procedures. The month selected by 
AA & Co. for the test, August 1971, happened to 
be the month in which Mattel had reversed $6.9 
million in sales and accounts receivable, including 
$6.2 million representing reversals of “bill and 
hold sales” which had been improperly recorded in 
January 1971. 


One procedure employed by AA & Co. was a com- 
parison of the total dollar value of invoices from 
the August 1971 detail invoice registers to the 
amounts posted in the sales and accounts receiv- 
able general ledger control accounts. This com- 
parison indicated that while the August 1971 in- 
voice registers totalled approximately $19.5 
million, the entry in the control accounts was ap- 


proximately $12.8 million, a difference of over $6.7 
million. 


The AA & Co. workpapers described the discrep- 
ancies as follows: 


“This amt. is an offset to sales due to 
‘invoicing errors’ uncovered by client 
when comparing computer prepared in- 
voices to bills of lading. Client errors 
such as items not being shipped and 
wrong amount are the types found. At 
this time client does not know whether 
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c/m’s were issued or not. May create a 
cut-off problem for a/r at yr. end.” 


A review note by a senior stated “need a better 
explanation. This looks like a big problem.” 


AA & Co. did not follow-up this material discrepan- 
cy. There is no indication in the workpapers that 
AA & Co. considered extending its audit proce- 
dures to more fully evaluate management's repre- 
sentation related to the over $6.7 million discrep- 
ancy.! Had AA & Co. properly followed-up the 
discrepancy, it would have found that what were 
explained as “invoicing errors” were principally a 
reversal of sales that had been improperly re- 
corded in the prior fiscal year. AA & Co. did not re- 
view Mattel’s general journal entries which includ- 
ed a material reversing entry with respect to “May 
shipping” (as discussed at page 7, supra). Sucha 
review could have revealed the discrepancy. 


AA & Co. should have uncovered Mattel’s fraudu- 
lent recording of sales as a result of the standard 
audit procedures which it performed, as described 
above, in the areas of account receivable confir- 
mations, sales cut-off tests and test of sales trans- 
actions, but failed to do so. 


(2) Failure to Perform an Overall Sales Review 


Another audit deficiency of AA & Co. was its fail- 
ure to perform an overall sales review which, if 
performed, would have raised questions about the 
fraudulent fiscal 1971 sales. Since an audit usually 
does not cover a large percentage of individual 
sales transactions, one audit procedure is to per- 
form an overall sales review for the entire period 
being audited. This review normally involves a 
comparison of monthly sales for the current year 
with those of the preceding year. If material fluctu- 
ations are found, an auditor would normally obtain 
explanations and investigate the reasons for the 
fluctuations. AA & Co. did not perform an overall 
sales review as part of its fiscal 1971 and fiscal 
1972 audits of Mattel. Had it done so in connection 
with its fiscal 1971 audit, AA & Co. would have 
found that January 1971 sales of approximately 
$28.1 million represented an increase of 34 per- 
cent over January 1970. Such an analysis might 
have permitted it to understand how Mattel was 
using bill and hold transactions. 





'AA & Co. considered the implication of this discre- 
pancy with respect to its audit of the 1972 year-end 
sale cut-off by extending its cut-off procedures. 
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AA & Co. also did not perform an overall sales re- 
view in connection with the fiscal 1972 Mattel audit. 
Such a review would have shown that sales for Au- 
gust and September 1971 totalled approximately 
$20.2 million compared with $58.3 million for August 
and September 1970, or a decrease of 65 percent in 
1971. August and September 1971 were the months 
in which the principal portion of the fraudulent bill 
and hold sales were reversed. The performance of 
such an analytical review would have led AA & Co. 
to extend its procedures and understand the signifi- 
cance of the bill and hold transactions. 


IV. INVENTORY OBSOLESCENCE 
A. Mattel’s Practice 


Mattel understated its provision for inventory ob- 
solescence by approximately $4 million for fiscal 
1971 and approximately $800,000 for fiscal 1972. 
Mattel calculated its inventory obsolescence 
through essentially a two step procedure. First, it 
determined its “excess inventory’ —inventories of 
finished goods, component parts and raw materi- 
als which exceeded forecasted sales or usage. 
The excess inventory computation flagged those 
goods and raw materials to which a reserve for ob- 
solescence could be applicable. The lower the ex- 
cess inventory figure, the lower the starting point 
for inventory obsolescence.' Mattel then deter- 
mined the appropriate amount of its inventory ob- 
solescence by scheduling those items on which its 
costs were greater than realizable value and 
charging the total excess cost over realizable 
value to inventory obsolescence. 


Some understanding of the toy business is prereq- 
uisite to assessing how realistic a particular sales 
forecast might be. The toy industry is extremely 
competitive and the market highly volatile.2 At 
best, the sales life of a successful toy may be only 
a few years. Major business risks are involved in 
attempting to anticipate, months in advance, the 
market for toys in general and how well particular 





1 Forecasts were critically important in this proc- 
ess. The higher the forecast, the lower the excess 
inventory. Ordinarily a computer generated 
inventory-versus-requirements report, known as a 
“CIM” Report, compared inventory with sales fore- 
casts and usage and was used for this purpose. 


2 The reliability of forecasting in the toy industry is 
influenced by the competitiveness and volatility of 
that industry. 
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toys will sell. Guessing too low on the production 
of a toy can mean unfilled orders and lost sales; 
guessing too high, excess finished goods and 
component parts. 


In 1969, Mattel had restructured its toy section into 
four separate divisions—wheels, toys, dolls, and 
games—in a manner which tended to foster over- 
enthusiastic sales forecasts and unrealistic quo- 
tas. Each new division had to compete for top 
management's support on the basis of its sales 
quotas, which in turn were based upon its sales 
forecasts. The higher its sales forecast, the more 
impressive the division would appear and the 
higher its quota would be. Unrealistic quotas con- 
tributed to the creation of excess inventory. 


To make matters worse, Mattel had guessed too 
high on “hot wheels” and, as described above, 
was already offering its customers an ‘inventory 
relief’ program.' Top management's approach to 
the problem of Mattel’s excess inventory was first 
to not recognize it and then to try to hide it in order 
that it not interfere with Mattel’s predetermined 
structured growth rate. 


Mattel had set a $700,000 target for inventory ob- 
solescence for 1971. However, the initial run of its 
CIM Report for 1971 showed excess inventory of 
approximately $21 million, a figure which would 
have made highly unrealistic only $700,000 of ob- 
solescence. Through successive “adjustments” 
Mattel reduced its 1971 excess inventory figure 
from $21 million to approximately $4.6 million and 
booked $700,000 for inventory obsolescence. 
Similarly, for 1972, Mattel reduced its excess in- 
ventory of approximately $13.4 million to approxi- 
mately $3.8 million and booked $850,000 for in- 
ventory obsolescence.* After adjustments, 
“excess” inventories reflected on the final CIM 
Report were transferred to manually prepared ob- 
solescence schedules, an item-by-item estimate 
was made of net realizable values and inventory 
obsolescence was determined. 





1 As explained at page 3 above, Mattel’s “inven- 
tory relief’ program consisted of offering substan- 
tial credits to retailers with excess inventory. 


2 AA & Co. also had an understanding with Mattel 
to book $4.1 million as an overall unallocated pro- 
vision for inventory obsolescence and tooling 
amortizations for 1972. 
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Mattel was able to reduce its excess inventory by 
arbitrarily increasing its sales forecasts to the 
point where they were greater than quantities 
shown in Mattel’s weekly sales analyses’ for ap- 
proximately 800 toys or 40 percent of its finished 
toys in fiscal 1971 and approximately 370 toys or 
30 percent of its finished toys in fiscal 1972. 


Mattel represented that much of its finished toys 
could be sold in close-outs at a reduced price, but 
still at some profit. It also included anticipated 
close-outs, at greatly reduced selling prices, as 
forecasted sales to be made at regular prices. For 
exampie, during the latter part of 1971 (fiscal 
1972), a major oil company proposed to purchase 
approximately 16 million hot wheel units ata 
close-out price which was about $1.6 million below 
Mattel’s standard cost. Instead of increasing obso- 
lescence by $1.6 million to reflect the realizable 
value of this inventory, Mattel entered the pro- 
posed close-out as a forecasted sale and it was 
not even included in excess inventory. In addition, 
5.6 million hot wheel cars carried at approximately 
$1.2 million were sold to the oil company for about 


$700,000 and shipped in January, 1972, the last, 


month of the fiscal year. Mattel recorded the items 
as inventory in fiscal 1972 and did not record the 
loss until fiscal 1973.2 


Mattel further reduced its excess inventory by find- 
ing, without justification, that component parts of 
certain obsolete finished goods were interchange- 
able with component parts of toys in current pro- 
duction. In many instances, requirements for such 
component parts already had been entered on the 
CIM Report, but without any reference to a fin- 
ished goods product as normally would have been 
appropriate. 


Despite the large ir’‘entory relief program already 
aimed at customers with too many hot wheels on 
hand after Christmas 1970, a large part of Mattel’s 
inventory was eliminated from the excess category 
simply by representing to AA & Co. that it would 





' Mattel’s sales analyses, which were updated 
weekly, contained cumulative sales information by 
product from the beginning of each calendar year 
as well as current estimates of future sales for 
each product. 


2 These maneuvers caused the Mattel, Inc. Vice- 
President who normally explained Mattel’s inven- 
tory to AA & Co. to refuse to do so in 1972. 
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be able to sell 1.5 million units of each ‘“‘hot 
wheels” model in the year of introduction and 
50,000 to 100,0CO units per year per model there- 
after. 


Substantial portions of Mattel’s excess inventory 
were contained in its Pioneer Warehouse. At Jan- 
uary 31, 1971, when the Pioneer Warehouse in- 
ventory was valued at approximately $3.8 million, 
Mattel showed only about $1.2 million as excess 
inventory and allocated $300,000 of that to obso- 
lescence. In fact, approximately $2.3 of the $3.8 
million 1971 Pioneer inventory was subsequently 
scrapped for a loss. Similarly, for fiscal 1972 
Mattel’s Pioneer Warehouse contained inventory 
carried at approximately $2.8 million, of which 
$600,000 was classified as excess. The portion at- 
tributed to obsolescence could not be ascertained 
because of the overall unallocated provision. How- 
ever, $1.3 of the approximate $2.8 million 1972 Pi- 
oneer inventory also was subsequently scrapped. 


B. AA & Co.’s Auditing Deficiencies 


AA & Co.’s audit procedures with respect to 
Mattel’s inventory obsolescence consisted of ob- 
serving the taking of physical inventory, reviewing 
the CIM Report, reviewing schedules, contrasting 


inventory on hand with Mattel’s requirements and 
comparing prior year’s working papers with sales 
for the year under examination “to determine if 
last year’s forecast was comparable to last years 
sales.” As explained below, AA & Co. appears to 
have ignored the results of these compdrisons, ac- 
cepted false assurances by company officials, 
failed to carry out its own audit program, and failed 
to extend testing where questionable results were 
found. 


(1) Pioneer Warehouse 


AA & Co. was aware that Mattel’s Pioneer Ware- 
house contained substantial portions of its excess 
inventory—26 percent in fiscal 1971 and 16 per- 
cent in fiscal 1972. Nevertheless, it accepted man- 
agement’s assurances and explanations as to the 
reliability and utility of this merchandise without 
further investigation and despite the fact that 
these assurances contradicted the observations 
AA & Co. had made during the taking of physical 
inventory. For example, a fiscal 1971 “audit point” 
review note by an AA & Co. senior accountant 
states: 
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‘““Can we test Pioneer ware- 
house—perhaps tie in some test counts 
items if we indicated they were obso- 
lete. Also, get client's comment about 
condition of inventory at Pioneer since 
everyone at physical said it was bad 
stuff not used in production, being 
stored at Pioneer.” 


No additional audit procedures were undertaken 
by AA & Co. to ascertain the valuation of the Pio- 
neer inventory in light of the comment by the audit 
senior. Had AA & Co. undertaken such procedures 
it might have discovered the understatement of in- 
ventory obsolescence. 


(2) Improper CIM References 


On the CIM report there was a space where Mattel 
employees were supposed to indicate the finished 
toy or subassembly toy number on which Mattel 
expected to use a component part. However, in 
some instances completed reports referred to the 
component part itself, not to the toy on which the 
part was to be used and, instead of listing the fore- 
casts for usage of component parts, Mattel merely 
noted the quantity on hand. There is no indication 
that AA & Co. noted these irregularities. 


(3) Exact Matching of Forecasts to Inventory 


In other instances, instead of listing the forecasted 
sales for finished goods on hand, Mattel merely 
listed the quantity of finished goods on hand as 
forecasted sales and thus eliminated excess in- 
ventory. As part of AA & Co.’s audit procedures, a 
total of 128 toys were tested in fiscal 1971 and 
1972. Although 19 of these 128 toys had fore- 
casted sales which were exactly equal to the 
quantity of finished goods on hand, AA & Co. 
failed to recognize this as an unusual condition. 
When forecasts exactly match inventory figures, 
auditors, absent otherwise being able to satisfy 
themselves concerning the relationship of the two 
figures, should make additional inquiry. AA failed 
adequately to do so, however.! 


(4) Comparisons with Weekly Sales Analysis 





1AA & Co. satisfied itself in this case with respect 
to the reconcilation of certain of the inventory 
items as to which inventory items matched fore- 
casts. 
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The AA & Co. audit program called for comparing 
the forecasted sales on the CIM report to the fore- 
casted sales on Mattel’s weekly sales analyses. 
There were many instances in fiscal 1971 and 
1972 where the forecasted sales on the CIM Re- 
port were significantly larger than those on the 
weekly sales analyses. In the 1971 audit, there 
was no schedule showing that this audit step was 
actually performed. 


In 1972, AA & Co. did compare forecasted sales 
on the CIM Report to those contained on Mattel’s 
weekly sales analyses and noted differences. 
However, AA & Co. accepted Mattel’s explana- 
tions and used the CIM forecasted sales in its ob- 
solescence review. Despite the differences noted, 
AA & Co. failed to verify management’s represen- 
tations or investigate whether similar differences 
existed for 1971 and what effect, if any, such dif- 
ferences had on income. 


(5) Comparisons with Actual Sales. 


As part of its 1972 audit AA & Co. compared fore- 
casted sales requirements shown on the 1971 CIM 
report for ten specific toys to the actual sales of 
those toys in 1972. Five of the toys selected 
showed no sales in 1972 and three showed nega- 
tive sales. None of the items on this schedule in- 
volved significant inventory quantities except for 
four items which were considered separately in 
connection with the review of the inventory 
obsolence of the hot wheels line. Mattel’s oral ex- 
planation was that there was “a larger drop in 
sales this year than anticipated.” AA & Co. relied 
on this oral explanation to explain the discrepancy. 
It did not extend its audit tests beyond the ten toys 
despite the fact that for eight of the ten, the results 
indicated were contrary to the forecast. Further in- 
vestigation would have uncovered other irregulari- 
ties in inventory obsolescence and should have re- 
sulted in AA & Co.’s revising its 1972 audit 
program accordingly. 


V. TOOLING 
A. Mattel’s Practices 


Most of Mattel’s ‘tooling’ costs preceded the sale 
of the toy to which they were related.’ Such costs 





1Mattel had three distinct types of tooling costs: 

“Hard tooling” which refers to the injection molds 
and die casts used to manufacture a particular toy 
component and is generally three quarters of the 
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were initially U ferred and amortized when sales 
for the related toys were made or when production 
was abandoned. The portion of Mattel’s product 
tooling costs expensed in any year ordinarily was 
determined by multiplying total tooling costs for a 
product by the ratio of its current year’s sales to its 
total forecasted sales. Thus, the greater the 
amount of a product’s forecasted future sales, the 
greater the portion of its tooling cost which could 
be deferred. 


Deferred tooling costs were reflected as prepaid 
expenses on Mattel’s balance sheet. Records 
were maintained by the data processing depart- 
ment which produced a print-out known as the 
“tooling tab run” providing data for various manu- 
ally prepared schedules showing tooling costs by 
toy number. 


Mattel was able to further reduce its current ex- 
penses for 1971 and 1972 by deferring excessive 
amounts of tooling costs. This was accomplished 
primarily by: 


(1) Reallocating tooling costs from various prod- 
ucts with low forecasted sales to those with siza- 
ble forecasted sales. 


(2) Adjusting the ratio of various products’ current 
sales to their total forecasted sales. 


(3) Deferring all tooling costs incurred during the 
last three months of 1971. 


(4) Deferring certain limited amounts of tooling 
costs twice by including them both as part of in- 
ventory and as a prepaid expense. 


These practices caused marked increases in de- 
ferred tooling costs from 1970 to 1971 and from 
1971 to 1972 as well as differences in individual 
toys’ deferred tooling cost balances from the be- 
ginning to the end of a single year. More impor- 
tantly, they resulted in the overstatement of 
Mattel’s deferred tooling costs and pretax income 
by approximately $3.6 million for 1971 and in the 





FOOTNOTE, Continued 

tooling expenditure for a product; ‘line tooling” 
which refers to the labor and materials required to 
set up the production line for a given toy; and 
“package tooling’ which refers to the cost of the 
graphics used to print a toy’s package. 
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overstatement of its deferred tooling costs by ap- 
proximately $4 million and understatement of its 
pretax loss by approximately $450,000 for 1972. 


As in the area of inventory obsolescence, Mattel’s 
management had arbitrarily set a predetermined 
target for tooling deferral. Mattel’s initial tab run for 
fiscal 1971 showed a deferral of approximately 
$8.8 million. To meet its target, Mattel made sev- 
eral successive tab runs, each increasing the 
deferral until it reached about $12.5 million. To 
achieve this increase, Mattel moved tooling costs 
from one toy to another without any justification. In 
some cases, it arbitrarily allocated tooling costs for 
certain toys scheduled to be currently amortized in 
fiscal 1971 to toys scheduled for cost deferral and 
future amortization. In other cases, as Mattel’s 
management became aware that initial ratios 
would not enable it to reach its predetermined tar- 
get, it increased expense deferral ratios for partic- 
ular toys to show less expense and greater 
deferral without any basis or any attempt to sub- 
stantiate the changes. 


Mattel purported to accumulate all tooling costs 
which were subject to deferral in summary sched- 
ules and to amortize them in its income statement 
based upon sales. The unamortized balances 
were deferred as prepaid expenses on its balance 
sheet. In fiscal 1971 and fiscal 1972, Mattel de- 
ferred certain tooling costs twice. Tooling costs of 
approximately $1.1 million in fiscal 1971 and ap- 
proximately $1.2 million in fiscal 1972 were includ- 
ed both as prepaid expenses and as a part of in- 
ventory. 


B. AA & Co.’s Auditing Deficiencies 


AA & Co.’s audit of 1971 tooling costs was neither 
well planned nor adequately performed. Its audit 
program included the review of schedules of de- 
ferred tooling costs which had been prepared by 
Mattel, testing products with large deferred tooling 
cost balances and comparing forecasted to actual 
sales for certain products. 


AA & Co. neither adequately investigated the rea- 
sons for the large aggregate increases in deferred 
tooling costs between 1970 and 1971 and be- 
tween 1971 and 1972, nor the reasons for the dif- 
ferences between deferred tooling cost balances 
for individual toys at the beginning and end of the 
year. Despite the critical importance of forecasted 
sales in arriving at appropriate deferred tooling 
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costs, AA & Co. also failed to adequately review 
the ratio of current year’s sales to total forecasted 
sales. In connection with its evaluation of the de- 
ferred tooling cost schedules which Mattel had 
prepared, AA & Co. compared the items on these 
schedules to the underlying invoices, but did not 
perform the audit procedure of tracing information 
included in the schedules to the tooling tab run (a 
computerized listing by toy number of the tooling 
charges). Had it performed this audit procedure, 
AA & Co. would have discovered the series of 
tooling tab runs, each reflecting an increased 
deferral, and would have been alerted to investi- 
gate further. 


(1) Exclusion of all Tooling Charges for Three 
Months 


In performing the tests that it did perform, AA & 
Co. passed some obvious problem areas without 
sufficient inquiry. As noted above, Mattel had arbi- 
trarily deferred all tooling costs on all of its toys for 
the last three months of fiscal 1971. It had ex- 
cluded those costs from the tooling tab run sched- 
ules submitted to AA & Co. When AA & Co. tested 
the two products with large tooling cost balances it 
examined schedules which included month by 
month individual charges for outside services in 
excess of $1,000 and aggregate charges which 
were less than $1,000. These schedules clearly in- 
dicated that there were no tooling charges for the 
last three months of the year for these products. 
AA & Co. either failed to detect or failed to attrib- 
ute significance to this peculiarity and to extend its 
auditing procedures with respect to it. 


(2) Comparisons with Current Sales 


One of the most important tests AA & Co. per- 
formed in connection with its analysis of deferred 
tooling costs was to compare the forecasts on 
which tooling deferral ratios were based for certain 
products with current sales and sales forecasts for 
these products. This comparison tested the relia- 
bility of Mattel’s earlier forecasts and of the tooling 
deferral ratios based upon them. AA & Co. se- 
lected 20 products for this purpose for fiscal 1971, 
compared Mattel’s earlier forecasted sales with 
both current year’s sales and current revised sales 
forecasts for those products and found significant 
differences. Discovery of the differences prompted 
AA & Co. to revise the ratio of current to fore- 
casted sales for tooling cost deferral purposes and 
to propose an adjustment which would have re- 
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duced deferred tooling costs by approximately $2 
million or 60 percent of the aggregate for these 20 
products. AA & Co. thereafter had discussions 
with Mattel and as a consequence Mattel reduced 
its deferred tooling costs by only about $1.4 mil- 
lion. Although AA & Co. claimed that a $2 million 
adjustment was necessary, there is no evidence of 
how the $1.4 million was arrived at or whether it 
was indeed sufficient. 


(3) Double Deferral 


AA & Co.’s fiscal 1972 working papers reveal that 
it was aware that Mattel had included certain tool- 
ing costs in inventory and in prepaid expenses. 
Mattel prepared a schedule ‘Analysis of Finished 
Goods Hard Costs’' which included tooling costs 
of approximately $1.1 million in fiscal 1971 and 
$1.2 million in fiscal 1972. AA & Co.’s working pa- 
pers state “This schedule is the client's computa- 
tion of tooling cost that should (be) included in F/G 
(finished goods) ending inventory.” A review point 
referred to this schedule and stated that “Many of 
these toys are inventory and the $1,231,833 actu- 
ally puts tooling costs back into inventory for these 
toys.” The audit point is answered “tooling W/O 
(write-off) adjusted for this fact.” The tooling write- 
off was not, in fact, adjusted for the double 
deferral. The AA & Co. workpapers don’t provide 
any support for the response to the audit point, nor 
do they indicate any additional audit procedures 
undertaken with respect to this problem. 


VI. ROYALTIES 
A. Mattel’s Practice 


A substantial number of Mattel’s products were in- 
vented by one man whose 1962 contract with 
Mattel provided that he become entitled to royal- 
ties for “hot wheels’’ when aggregate sales 
reached an agreed upon “break-even” quantity. 
This break-even quantity was in fact reached in 
1970. But in that year, Mattel added approximately 
$4.4 million ($2.8 million for falsely claimed 1968 
estimated losses and approximately $1.6 million 
for additional advertising costs in fiscal 1969) to 
the net contribution used to compute the break- 
even point.’ In fact, the $2.8 million figure related 





1“Hard costs” are an element of tooling charges. 


'Mattel computed a “net contribution percentage” 
by product by dividing the forecasted contribution 
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to a year in which there were no hot wheel sales 
and to a loss which did not occur. Furthermore, 
the additional 1969 hot wheels advertising ex- 
pense was not actually incurred. 


The improper use of these two amounts enabled 
Mattel to avoid the payment of royalties on hot 
wheels until 1973 and resulted in the understate- 
ment of royalty expense and overstatement of 
pretax income by approximately $1.1 million in 
1970, $550,000 in 1971 and $76,000 in 1972 and 
in the overstatement of royalty expense and un- 
derstatement of pretax income by approximately 
$1.7 million in 1973. 


B. AA & Co.’s Auditing Deficiences 


AA & Co.’s audit of royalties was deficient in 1971 
and 1972. For both of these years AA & Co. exam- 
ined schedules which included hot wheels’ sales 
to date. Although AA & Co. appears to have tested 
the schedules for their clerical accuracy it made 
no attempt to verify the accuracy of the previous 
sales and their contribution to Mattel’s net profits 
or to verify other amounts reflected in the sched- 
ules. Had AA & Co. traced the previous history of 
hot wheels’ contribution to Mattel’s net profits back 
to its origins in Mattel’s books and records, it 
would have found that the aggregate $4.4 million 
expenses had not been incurred. 


The break-even point with respect to the payment 
of royalties to this inventor was supposed to be 
computed in accordance with a particular schedule 
known as the “Estimated Cost Summary”. In fact, 
Mattel did not compute the break-even point in ac- 
cordance with that schedule. However, since AA 
& Co. did not examine the Estimated Cost Sum- 
mary, it failed to discover this. 





FOOTNOTE, Continued 

to income for the product by its actual sales. A 
“company-wide break even percentage” was de- 
veloped by dividing modified actual overhead 
costs by actual sales. Gross yearly sales for each 
product were then multiplied by the difference be- 
tween these two percentages. The amount re- 
sulting was the positive or (negative) amount for 
the current year which was combined with the cu- 
mulative carry forward contribution or (deficit) from 
the prior year to arrive at the “Net Cumulative 
Contribution” for the current year. 
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The inventor's 1962 royalty agreement also re- 
quired that an annual statement be furnished to 
him showing the amount of royalties due him from 
Mattel. The fiscal 1971 report which was submitted 
after the audit was completed showed a royalty 
accrual, supported by a computer run, which was 
approximately $500,000 greater than that included 
in Mattel’s financial statements. There is no indi- 
cation that AA & Co. reviewed the fiscal 1971 re- 
port or the supporting computer tape during the 
1972 audit, an audit step which would have dis- 
closed a material difference between the liability to 
the inventor reported to him and the liability to the 
inventor reported on Mattel’s financial statements 
for the 1971 fiscal year; and should have alerted 
AA & Co. to take additional audit steps during the 
1972 audit. 


Confirmations were sent to the inventor in both 
1971 and 1972. They listed the products covered 
under the various agreements, the sale price of 
each product and the royalty rate.’ The inventor 
signed the confirmation attached to the schedule 
supporting Mattel’s computation of the 1971 year- 
end royalty accrual. In 1972, the inventor gave the 
confirmation a cursory review and said so on the 
confirmation returned to AA & Co. It stated: 


“While | have had an opportunity to give 
this list only a cursory review, it appears 
to me to contain at least most of the 
items on which | am entitled to receive 
royalties. | do want to stress, however, 
that there are hundreds of items listed, 
and | have not yet had an opportunity to 
inspect and audit these schedules with 
care, which | intend to do. 


| must, of course, reserve this right in 
confirming the accuracy of the list to 
you.” 





‘Other confirmations were also sent to this inven- 
tor to confirm the amount of Mattel advances in 
excess of royalties earned by him in the prior fiscal 
year. Thus, a confirmation sent to him at the end 
of fiscal 1971 confirmed the amount due from him 
at the end of fiscal 1970. The inventor replied that 
the amount due from him at the end of 1970 was 
“subject to audit” and, of the amount due from him 
at the end of fiscal 1971, neither he nor his attor- 
neys “have been able to verify the amount.” The 
replies apparently did not prompt AA & Co. to ex- 
tend its auditing procedures. 
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Instead of extending its auditing procedures as 
previously discussed, AA & Co. curtailed certain 
testing which it performed in prior years. 


Vil. RECOGNITION OF INSURANCE CLAIMS FOR 
BUSINESS INTERRUPTION 


A. Mattel’s Conduct 


On September 30, 1970, a fire in a Mattel ware- 
house in Mexicali, Mexico destroyed both the 
warehouse and its contents. These were not only 
insured against fire loss but, in addition, were in- 
sured up to a maximum of $10 million for loss due 
to business interruption. 


On its financial statements for the nine months 
ended October 31, 1970, Mattel recorded a $6 mil- 
lion recovery under its business interruption policy 
to meet a predetermined arbitrary profitability tar- 
get, plus a $4 million recovery for actual losses to 
the building and its contents. There was no basis 
for recording the amount of $6 million in the finan- 
cial statements for the nine months ended October 
31, 1970. At year-end Mattel increased the 
amount recorded as recoverable under its busi- 
ness interruption policy to $10 million.’ Ultimately, 
after a six year period, Mattel collected less than 
$4.4 million in proceeds from the business inter- 
ruption policy, or $5.6 million less than it had re- 
corded in its fiscal 1971 statements. 


B. AA & Co.’s Auditing Deficiencies 


AA & Co.’s review of Mattel’s fiscal 1971 state- 
ments included an examination of three basic 
methods of calculating the loss: 


Company-wide lost sales, the first meth- 
od, attributed an October through De- 
cember 1970 decrease in Mattel’s sales 
growth, compared to that of the previ- 
ous five years, entirely to the fire. This 
method reflected a potential loss of 
$26.5 million. 





1A note to Mattel’s year-end financial statements 
disclosed that “included in accounts receivable at 
January 30, 1971, is $10,000,000 which repre- 
sents the estimated recovery under a business in- 
terruption policy of lost profits and expediting 
costs”. The fact that no claim had been filed with 
the insurance companies as of March 22, 1971, 
was also disclosed. 
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Orders for goods, the second method, 
was based upon achieving the same 
growth rate in orders from customers for 
calendar year 1970 as that achieved in 
the previous four years. Applying this 
method to all of Mattel’s products, 
excluding hot wheels on which Mattel 
alleged there was a significant amount 
of overbooking within the four-year peri- 
od, reflected a potential loss of $11.5 
million. 


Lost production, the third method com- 
pared the production which took place 
at the Mexican facility with production 
scheduled there from September 30, 
1970 to November 20, 1970 (the pro- 
duction cut-off date for Christmas ship- 
ping). This method resulted in a poten- 
tial loss of $5.7 million. 


Mattel maintained that because certain toys pro- 
duced by the Mexican facility were not available, 
entire orders, including toys not produced there, 
were cancelled. Thus, Mattel claimed that the lost 
production method did not adequately reflect the 
full cost of lost business resulting from the fire. AA 
& Co. accepted Mattel’s computations and expla- 
nations that the first two methods were applicable 
and that Mattel was entitled to the maximum pos- 
sible claim under its business interruption poli- 
cy—$10 million. 


AA & Co. failed to give adequate consideration to 
the lost production method of calculation in light 
of, among other things, the wide differences in po- 
tential loss produced by the first two methods. 
Since both of these methods attributed the entire 
decline in business after September 30 to the fire, 
AA & Co. should have investigated other credible 
reasons for the decline. 


In conclusion, although it was appropriate for 
Mattel to accrue an amount for estimated insur- 
ance recovery for business interruption resulting 
from the fire in its financial statements for the fis- 
cal year ending January 30, 1971, the amount ac- 
tually accrued was overstated. 


GEON INDUSTRIES, INC. 
|. BACKGROUND 


Geon, a New York Corporation with its headquar- 
ters in Woodbury, New York, was, until May 1977, 
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primarily an importer and distributor of foreign car 
replacement parts throughout the United States. It 
also distributed abroad automative, tractor, indus- 
trial and other parts manufactured in the United 
States.' During the 1972 to 1974 period, Geon op- 
erated warehouses in Woodbury, New York and in 
Compton, California and had between 50 and 100 
retail branches throughout the United States which 
purchased approximately 85% of their parts from 
the Geon warehouses. These branches accounted 
for over 50 percent of Geon’s warehouse sales of 
foreign car replacement parts. 


The first public offering of Geon’s stock was made 
by it in May 1969. At all relevant times its common 
stock was traded on the American Stock Ex- 
change and registered with the Commission pur- 
suant to Section 12(b) of the Exchange Act. AA & 
Co. served as Geon’s independent auditor from at 
least 1969 through May 1976. The audits were 
conducted by various of its offices throughout the 
country under the direction of its New York office 
and, at other times, its Long Island office. Audits 
subsequent to 1975 were not performed by AA & 
Co. 


Following the public issue of its shares, Geon ex- 
panded rapidly, primarily through acquisitions of 
smaller privately held companies. Between Janu- 
ary 1970 and December 1972, it acquired 14 such 
companies: ten through exchange of shares and 
four through the issuance of convertible notes. 
During this period Geon’s reported revenues and 
earnings increased dramatically. Its revenues in- 
creased from approximately $20.4 million in 1969 
to approximately $40.6 million in 1972 while its net 
income more than doubled from approximately $.8 
million to approximately $1.7 million. Over the 
same period, the market price of Geon’s stock 
more than tripled, moving from approximately $10 
in January 1970 to $37 in April 1972, at which time 
it split, 3 for 2. In December 1972 it stood at $22. 
Geon’s reported increases in earnings (and the 
accompanying increases in the market value of its 
stock) enabled Geon to make very favorable ac- 
quisitions for stock with no cash outlay and without 
incurring any debt. 


Geon’s management was also interested in mak- 
ing the company an attractive acquisition target. In 





'™In May 1977, Geon sold its foreign car replace- 
ment parts business and changed its name to GI 
Export Corporation. 
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1973, it initiated negotiations with Burmah Oil Inc. 
(“Burmah’) and in 1974 Burmah offered to pur- 
chase Geon. Although that offer was approved by 
Geon’s shareholders in July 1974, it was later 
withdrawn because of, among other things, 
Burmah’s doubts regarding the reliability of Geon’s 
financial statements and Burmah’'s claim that 
Geon was involved in litigation which had not been 
disclosed to Burmah.' Geon’s stock which had 
been selling at approximately $10 prior to the an- 
nouncement of the withdrawal of the Burmah offer, 
dropped to about $2.50. Geon reported substantial 
losses for 1974 and 1975. 


In 1976 Geon commenced discussions which led 
to the sale in May 1977 of the assets of Geon’s 
foreign car replacement parts business at a price 
substantially below the book value of the assets 
sold. Geon’s loss on the sale was estimated at 
$3.6 million. In 1976, Geon wrote down its foreign 
car replacement parts inventory by 20 percent, or 
$2.6 million, to reflect the price it expected to re- 
ceive for that inventory under a sale agreement 
which was consummated in May 1977. 


Il. SUMMARY OF FALSE AND MISLEADING FI- 
NANCIAL STATEMENTS AND ACCOUNT- 
ANT’S REPORTS 


Geon materially overstated income and under- 
stated losses during the years 1971 through 1974. 


The misstatements were a result of, among other 
things: 


(1) Failure to eliminate material amounts 
of intercompany inventory profits from 
consolidated income; and 


(2) Improperly treating corrections of un- 
derstated inventories of pooled 
companies as current income. 


As set forth in detail below, AA & Co.’s audits of 
Geon’s financial statements for Geon’s fiscal 
years ended December 31, 1971 through at least 
December 31, 1974 were deficient and AA & Co.'s 
reports on those financial statements were false 
and misleading because they stated that: 





'Burmah’s publicly stated reason for the withdrawal 
of its offer was that “certain conditions precedent to 
its obligation to purchase the assets of Geon set 
forth in the purchase agreement haven't been satis- 
fied.” (Wall Street Journal, p. 14, July 15, 1974). 
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(1) Its examinations were made in ac- 
cordance with generally accepted 
auditing standards, and accordingly, 
included such tests of the account- 
ing records and such other auditing 
procedures as it considered neces- 
sary in the circumstances; and 


(2) Geon’s consolidated financial state- 
ments were presented fairly in con- 
formity with generally accepted ac- 
counting principles. 


II. INTERCOMPANY INVENTORY PROFITS 
A. Geon’s Practice 


Geon purchased auto replacement parts directly 
from outside manufacturers and suppliers, ware- 
housed them, and then transferred them to Geon’s 
wholly-owned branches as well as to unrelated 
distributors and stores. As noted above, during the 
1971 to 1975 period, Geon’s branches accounted 
for over 50 percent of Geon’s warehouse sales. At 
year end, Geon’s branches priced their inventories 
purchased from Geon at the prices which Geon 
had billed them. These prices included Geon’s 
gross profit of approximately 35 percent. In ac- 
cordance with generally accepted accounting prin- 
ciples, Geon should have eliminated this intercom- 
pany profit for purposes of Geon’s consolidated 
financial statements, but did not properly do so. 


Geon’s internal accounting staff computed and re- 
corded profit elimination entries annually, but 
made material errors which resulted in overstate- 
ments of Geon’s income.' These errors were not 
disclosed until October 20, 1975 when Geon is- 
sued a press release and filed a Form 8-K with 
the Commission which contained a restatement to 
$1.1 million before taxes and had an effect of 5 to 
24 percent on Geon’s reported earnings for the 
years 1971 through 1974. 





1 These overstatements were attributable to sever- 
al kinds of errors. Errors in the carry forward of 
prior years profit eliminations accounted for ap- 
proximately $371,000 of the $1.1 million over- 
statement. Other errors included failure to elimi- 
nate profit in inventories of acquired companies 
and failure to consider changes in gross profit per- 
centages in various years. 
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B. AA & Co’s Audit Deficiencies 


AA & Co.’s audit of Geon’s profit eliminations was 
inadequate. The only apparent audit procedure 
performed by AA & Co. was a check of the mathe- 
matical accuracy of profit elimination schedules 
and elimination entries submitted to it by Geon. AA 
& Co. failed to give overall consideration to the 
profit elimination issue including the cumulative ef- 
fect of year to year inventory product mix and 
gross profit changes. An examination of the 1972 
audit workpapers revealed that: 


(1) The audit program contained a gen- 
eral procedure to review and audit 
elimination entries as required, but 
contained no specific audit proce- 
dures for checking profit elimina- 
tions. 


(2) The audit program contained no spe- 
cific procedures for checking the 
carry forward of intercompany profit 
elimination from prior years. 


AA & Co. understood that Geon’s practice was to 
ship merchandise to its wholly-owned distributors 
at an amount which reflected a mark-up of approx- 
imately 35 percent over Geon’s cost. AA & Co. 
also knew that, unless it was eliminated, this 
mark-up would have a material effect on Geon’s fi- 
nancial statements. Moreover, AA & Co. was 
aware that Geon’s accounting procedures and in- 
ternal controls involving inventories were weak. 


Geon’s calculation of intercompany profit elimina- 
tions was carried out during the course of prepar- 
ing the consolidation of its financial statements 
and therefore audit procedures with respect there- 


to were among the last items addressed in the au- 
dit." 





'An AA & Co. partner, who was its regional prac- 
tice director, was present at a Geon Audit Commit- 
tee meeting held on November 11, 1975, to dis- 
cuss the profit elimination problems. The minutes 
of the meeting quote him as starting that Geon un- 
derwent a period of rapid growth through acquisi- 
tion, particularly during the 1971-1972 period with 
large increases in its inventory, but with no signifi- 
cant upgrading in controls on inventory and no ac- 
tion taken to revise accounting controls. He further 
stated that intercompany profit elimination is one 
of the last items and thus is done when one is 
close to the deadline and operating on a rush ba- 
sis. 
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AA & Co. accepted Geon’s annual computations of 
the elimination of intercompany profits without giv- 
ing overall consideration to that issue, including 
the cumulative effect of year to year inventory 
product mix and gross profit changes. AA & Co. 
failed to check the carry forward of intercompany 
profit elimination from prior years. AA & Co.’s fail- 
ure to perform this audit procedure prevented it 
from uncovering a substantial portion of the profit 
elimination errors. 


Throughout the years 1971 to 1974, AA & Co. nev- 
er determined the total amount of actual intercom- 
pany profit eliminations according to Geon’s books 
and records.’ Geon’s controller testified that near 
the completion of the 1974 audit, he told AA & Co. 
personnel that the total profit elimination, accord- 
ing to his records, amounted to approximately 
$68,000. At that time, AA & Co. knew or should 
have known that the total elimination should have 
been approximately $1.3 million. However, AA & 
Co. performed no further work with respect to the 
profit elimination question, because, among other 
things, the profit elimination question was ad- 
dressed late in the audit. It issued its report on 
Geon’s 1974 financial statements with no refer- 
ence to this matter. 


IV. PRICING OF INVENTORIES AT CURRENT 
REPLACEMENT COST 


A. Geon’s Practice 


Geon’s inventory consisted of approximately 44 
major categories of foreign car replacement parts 
which included approximately 25,000 individual 
items. The carrying vaiue of inventories reflected 
in Geon’s financial statements for the years 
1971-75 ranged from approximately $13 million to 
$22 million. 


In its financial statements Geon represented that 
its inventories were “priced at the lower of cost 
(first-in, first-out) or market” when, in fact, it priced 
its inventories at a value approaching current re- 
placement cost.2 





'As part of the 1974 audit, AA & Co. attempted to 
determine that amount but discontinued its efforts 
because of the poor state of Geon’s records. 


2Under the first-in first-out (‘‘fifo’’) method of 
valuation, it is assumed that the oldest merchan- 
dise in inventory is sold first and that year-end in- 
ventory is composed of the most recently pur- 
chased merchandise. 


1362/SEC DOCKET 


Under the first-in, first-out (“FIFO”) method of 
pricing inventories, quantities on hand should be 
priced at the costs in effect during the most recent 
period in which quantities equal to those in the in- 
ventory were acquired." If inventory is substantial- 
ly current and turnover rapid, it is acceptable to 
use current costs for pricing inventory. It is not ac- 
ceptable if inventory turnover is slow. 


Geon’s overall inventory turnover rate was approx- 
imately 1.5 times per year during the period in 
question. This rate was indicative of a slow mov- 
ing, overstocked inventory. This condition, cou- 
pled with continuous price increases for foreign 
auto replacement parts during the period, caused 
inventory purchased by Geon in prior years to be 
priced at current prices under Geon’s inventory 
pricing system. s 


B AA & Co.’s Audit Deficiencies 


AA & Co. was aware of the limitations of Geon’s 
inventory pricing system. The AA & Co. manager 
assigned to the 1972 audit wrote ‘In order for 
proper pricing to occur under the above system, 
there must be no significant amount of prior year’s 
inventory on hand (overall) and/or no significant 
price changes from year to year on individual 
items.” 


In view of this, AA & Co. selected a sample of 
items in Geon’s inventory and conducted various 
tests to determine whether Geon’s pricing meth- 
ods approximated fifo cost. During the 1971 
through at least 1974 audits, the audit procedures 
and testing employed by AA & Co. were insuffi- 
cient to afford AA & Co. a reasonable basis to 
conclude that Geon’s inventory was priced in ac- 
cordance with generally accepted accounting prin- 
ciples at the lower of fifo cost or market. 


In 1972, AA & Co. selected 123 line items for price 
testing, 98 at Geon’s Woodbury Warehouse and 
25 at its Compton Warehouse. At Woodbury, AA & 
Co. selected for testing all inventory categories in 
excess of $100,000 plus two categories with bal- 
ances in excess of $50,000. This resulted in the 
selection of six inventory categories out of 44 for 
testing. AA & Co. then adopted the following 
scopes for testing line items in each of the six cat- 
egories: Volkswagon, $6,000 and over; clutches, 
$2,000 and over; exhausts, $1,500 and over; disc 





1 AICPA Accounting Research Bulletin No. 13, The 
Accounting Basis of Inventories, p. 79. 
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pads, $2,000 and over; filters, $1,000 and over; 
and pistons, $3,000 and over. 


At Compton, according to AA & Co.’s work pro- 
gram, the basis for selection was ‘‘15 large 
dollar/volume items selected by a tour of the ware- 
house” plus “10 large dollar/volume items se- 
lected by references to prior year’s listing.” The 
dollar amounts of line items tested at Compton 
were composed of 3 line items under $1,000; 7 
line items between $1,000 and $5,000; 2 line 
items between $5,000 and $10,000; 6 line items 
between $10,000 and $20,000; 5 line items be- 
tween $20,000 and $30,000 and 2 line items over 
$30,000. Sixteen percent of the Compton items 
tested (43% of the dollar amounts tested) reflected 
annual turnovers of .5 to .9, while 84% of the items 
(57% of the dollar amounts) reflected turnovers of 
1.2 to 17.4. 


At both Woodbury and Compton, all line items 
tested which contained quantities purchased prior 
to 1972 (16% of the line items tested at Woodbury 
and 12% at Compton) were priced at current 1972 
prices which varied from prior years’ costs. These 
results did not cause AA & Co. to expand its 
testing into other portions of the Woodbury and 
Compton inventories. AA & Co. concluded that fur- 
ther testing was not necessary because its tests 
showed that the dollar difference between Geon’s 
pricing practice compared to what would have 
been obtained under a strict application of the fifo 
method of inventory pricing was minimal. 


Because of the inherent limitations of Geon’s in- 
ventory pricing system, the selection of a repre- 
sentative sample of inventory for price testing was 
critical to the audit in order to determine the mag- 
nitude of slow moving items. It was equally impor- 
tant to determine general price changes in the for- 
eign car replacement parts industry and the 
amounts of inventory puchased in prior years. 
However, AA & Co.’s sample selection was gener- 
ally limited to large dollar line items which tended 
to be the faster moving portions of Geon’s inven- 
tory and not representative of Geon’s overall in- 
ventory composition. Moreover, there is no indica- 
tion that AA & Co. performed any review of overall 
price changes from prior periods. 


The number of pricing exceptions between fifo 
cost and current replacement cost found by AA & 
Co. in both the Woodbury and Compton inven- 
tories should have alerted AA & Co. to the possi- 
bility that the lower value, slower moving portion of 
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Geon’s inventory would have a higher rate of 
pricing exceptions than the portions actually 
tested. However, AA & Co. concluded that the ex- 
ceptions found “were isolated cases and are not 
indicative of a breakdown in procedures.” 


V. THE INVENTORY CUSHIONS 


A. Geon’s Procedure 


In 1971 and 1972, Geon acquired two privately- 
held companies, AJS Foreign Car Parts (‘““AJS”) 
and American Aviation Manufacturing Corp. (‘‘Avi- 
ation’) in transactions accounted for as pooling of 
interests. Under the pooling of interests method of 
accounting, AJS’s and Aviation’s entire earnings 
were included in Geon’s consolidated financial 
statements for the respective years they were ac- 
quired. When each company was acquired, its in- 
ventory was understated: AJS’s by approximately 
$142,500 and Aviation’s by $219,000. Such under- 
statements are commonly known as “inventory 
cushions”. 


Subsequent to the business combinations, Geon 
valued these inventories in the same way that it 
valued the rest of its inventory; at current costs as 
of year-end. The effect of this treatment (in addi- 
tion to overvaluing the inventories by using current 
replacement cost and not providing reserves for 
slow-moving and overstocked inventory) was to in- 
crease AJS’s inventory by $142,500 at year-end 
1971 and Aviation’s inventory by $219,000 at 
year-end 1972.’ This resulted in an increase in 
Geon’s reported pretax income from $2,016,012 to 
$2,158,512 (7.1%) for 1971 and from $2,930,666 
to $3,149,666 (7.5%) for 1972. Since AJS’s and 
Aviation’s beginning inventories were incorrect, 
corrections should have been applied as an ad- 
justment to prior accounting periods, not to current 
years.? 





1The “increase”, in effect, could also be described 


as the elimination of previously established inven- 
tory cushions. 


2Such a correction could have been accomplished 
by restating the inventory and the financial state- 
ments for the years in which the understatements 
occurred, or if it were not possible to determine 
the year of occurrence, by adjusting beginning in- 
ventory and retained earnings for the correction. 
Accounting Principles Board Opinion No. 20, July, 
1971, paragraph 36 states: “The Board concludes 
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B. AA & Co.'s Auditing Deficiencies 


AA & Co. knew about the acquired companies’ in- 
ventory understatements. Its workpapers refer to 
the understatements as “cushions”. It also knew, 
or should have known, the proper accounting 
treatment as required by GAAP.' Despite this 
knowledge, AA & Co.’s New York office concurred 
in Geon’s accounting treatment. AA & Co. did not 
consider it necessary to restate prior periods for 
the AJS and Aviation Inventory understatements 
because it was not completely sure of the exact 
amounts of the understatements or which prior pe- 
riod should have been restated. AA & Co. had 
enough conclusive audit evidence to properly ac- 
count for the understatements resulting from the 
‘cushion’ adjustments. But even if it did not, it 
should have expanded its audit procedures so that 
a proper determination could have been made. 


CONCLUSION 


The Mattel and Geon audit failure were caused by 
many factors, both direct and indirect, which have 
been discussed at length in professional publica- 
tions, the press and Commission releases. In ad- 
dition to the auditing deficiencies described above, 
AA & Co. was misled in the Mattel audits by wide- 
spread fraud perpetrated by Mattel personnel. The 
investigative record reveals certain general prob- 
lems which pervaded AA & Co.’s audits of Mattel 
and Geon and caused many of its specific audit 
deficiencies. 


1. Lack of Follow-up and Extended procedures 


In its audits of Mattel, AA & Co. repeatedly failed 
to adequately pursue significant facts which came 
to its attention. This failure involved significant as- 
pects of AA & Co.'s audits, but was particularly 
significant in its review of Mattel’s sales. AA & Co. 
failed to recognize the significance of a proposed 
adjusting journal entry by its Chicago office to re- 
verse bill and hold sales at its Monogram subsidi- 
ary; it failed to follow-up on customer confirma- 
tions containing material exceptions, including one 





FOOTNOTE, Continued 

that correction of an error in the financial state- 
ments of a prior period discovered subsequent to 
their issuance should be reported as a prior period 
adjustment.” 


‘An AA & Co. manager recommended a restate- 
ment of prior years’ financial statements regarding 
the AJS understatement of $142,500. 
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in which a manager asked, “What does ‘bill and 
hold’ mean.” It failed to follow-up on discrepancies 
in Mattel’s January 1971 bills of lading and an 
enormous discrepancy between Mattel’s August 
1971 detail invoice register and its accounts re- 
ceivable general ledger control account. 


Lack of follow-up on apparent problems also con- 
tributed to AA & Co.'s failures to adequately deal 
with Mattel’s inventory obsolescence, deferred 
tooling costs and royalties. For example, AA & Co. 
should have followed-up evidence of obsoles- 
cence at Pioneer Warehouse; the effect of exclu- 
sion of all tooling charges for the last three months 
of fiscal 1971 on tooling costs balances; and quali- 
fied confirmations with respect to royalties due an 
inventor. The very nature of an audit requires sat- 
isfactory resolution of problems that come to the 
auditor’s attention. Failure to follow-up on prob- 
lems and unanswered questions defeats the pur- 
pose of the audit. 


One of the purposes of reviewing internal control 
and accounting systems is to establish a basis for 
the extent of audit procedures and tests. in areas 
where internal controls are weak, more extensive 
auditing is necessary. AA & Co.’s workpapers with 
respect to Geon do not indicate that it correlated 
audit procedures with known internal control 
weaknesses. Nor do they indicate the basis for the 
extent of testing which was periormed by AA & Co. 
As described above, several aspects of AA & 
Co.’s audits cf Geon’s inventories were deficient in 
that its audit procedures and the extent of its 
testing were inadequate, particularly in light of AA 
& Co.’s conclusion that Geon’s inventory account- 
ing system was weak. The review of internal con- 
trol is meaningless unless information gained from 
it is intelligently used to determine the nature and 
extent of other auditing procedures necessary un- 
der the circumstances. 


2. Failure to Detect and Recognize Obvious Dis- 
crepancies 


Closely allied to AA & Co.’s failure to adequately 
pursue significant facts which came to its attention 
was its failure to recognize or attach significance 
to various inconsistencies. In the audits of Mattel’s 
sales, AA & Co. was not aware, for example, that 
Mattel’s January 1971 sales (which included sig- 
nificant bill and hold transactions) were 34 percent 
greater than its January 1970 sales or that its 
sales for August and September 1971 (the months 
during which a large portion of bill and hold sales 
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were reversed) were 65 percent less than its sales 
of August and September 1970. Nor did AA & Co. 
discover Mattel’s $11.1 million dollar fictitious 
sales entry in May of 1971. These matters could 
have been discovered had AA & Co. performed an 
overall analytical review of Mattel’s sales and re- 
viewed Mattel’s general journal entries. 


Moreover, since routine audit procedures cannot 
always be relied upon to detect management 
fraud, the auditor must always be alert to unusual 
discrepancies and inconsistencies—such as im- 
proper shipping documentation, illogical manage- 
ment explanations and major confirmation 
exceptions—and take appropriate steps to investi- 
gate them. 


3. Failure to Apply Industry Knowledge 


Failure to apply knowledge of vital aspects of 
Mattel’s business and of the industry in which it 
operated appears to have been another of the ma- 
jor causes of AA & Co.’s failure to conduct mean- 
ingful audits of Mattel. Had AA & Co. been aware 
of the saturation of the market for “hot wheels” 
and ‘‘sizzlers’, products which had accounted for 
25 percent of Mattel’s fiscal 1970 sales, and of 
Mattel’s offer of substantial credits to retailers with 
excess inventories, presumably such awareness 
would have influenced its procedures, particularly 
those required for testing sales, inventory obsoles- 
cence and tooling cost deferrals. Such knowledge 
would have enabled AA & Co. to be more sensitive 
to inconsistencies in Mattel’s monthly sales fig- 
ures, and to critically review the sales forecasts in 
relation to inventory obsolescence and deferred 
tooling costs. Application of knowledge of Mattel’s 
business and of the toy industry would have en- 
abled AA & Co. to design and apply thorough and 
systematic tests to establish the validity of Mattel’s 
sales and sales’ forecasts. 


Auditors must acquire and apply sufficient knowl- 
edge of their clients’ industries to enable them to 
intelligently audit their business operations and to 
evaluate the client’s explanations of those opera- 
tions. 


4. Acceptance of Management Representations 


In its audits of both Mattel and Geon, AA & Co. 
uncritically accepted various management repre- 
sentations with little or no verification or documen- 
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tation. Many of those representations had a signif- 
icant impact on decisions regarding audit scope 
and accounting treatment. For example, AA & Co. 
accepted Mattel’s explanation that the $6.7 million 
discrepancy between August 1971 sales invoice 
register and the general ledger control account to- 
tal for sales was attributable to invoicing errors. 
Closer scrutiny in this area would have revealed 
that the $6.7 million discrepancy resulted largely 
from the reversal of improperly recorded sales. AA 
& Co.'s acceptance of Mattel’s explanations also 
undermined its review of Mattel’s allowances for 
inventory obsolescence and its audit of Mattel’s 
business interruption loss. 


Independent audit evidence beyond manage- 
ment’s assertions must be obtained to permit the 
independent accountant to meet the third standard 
of auditing field work: obtaining sufficient compe- 
tent evidential matter to afford a reasonable basis 
for expressing an opinion regarding the financial 
statements. 


5. Insufficient Control, Coordination and Supervi- 
sion 


The division of responsibility and lack of coordina- 
tion, control and supervision of AA & Co.’s audits 
played a significant part in the accounting and au- 
diting deficiencies we have described, particularly 
those relating to the significance of Mattel’s bill 
and hold program. 


AA & Co.’s review procedures during the Mattel 
audits also proved faulty in other instances. Ques- 
tions and suggestions of senior auditors regarding 
Mattel’s explanations of large discrepancies, the 
meaning of “bill and hold” and further testing of in- 
ventory were not satisfactorily responded to, but 
AA & Co.’s supervisors did not follow through on 
them. 


Because Geon had many divisions in different 
parts of the country, segments of AA & Co.’s au- 
dits of Geon were performed and reviewed by AA 
& Co. offices other than its New York office, which 
had final responsibility for the Geon audits. AA & 
Co. did not adequately conduct its overall review 
of all segments of the audits. AA & Co.'s failure to 
detect Geon’s lack of intercompany profit elimina- 
tions also evidences the weakness of AA & Co.’s 
supervisory, control and review procedures. 
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Ultimately, responsibility for the effectiveness or 
ineffectiveness of an audit rests with those in the 
highest levels of authority. It is they who must put 
in place thorough and systematic audit controls, 
see to it that auditors in the field are adequately 
supervised and review the entire auditing process 
to see that it functions smoothly. 


OFFER OF SETTLEMENT 


In order to dispose of the matters discussed here- 
in, AA & Co. has submitted an Offer of Settlement. 
As part of this Offer of Settlement, AA & Co. has 
represented that on its own initiative, it has taken 
a number of steps to provide reasonable assur- 
ance that problems of the type which occurred in 
the audit engagements discussed herein will not 
recur and has made a number of its quality control 
policies and procedures more formal. Moreover, 
since the transactions described in this Opinion 
and Order, AA & Co. has represented that it has 
undergone two reviews of its audit work and quali- 
ty control procedures by an outside accounting 
firm. In the first of these reviews, in 1977, AA & 
Co. has represented that it voluntarily engaged 
another accounting firm to review its worldwide 
operations—which review concentrated both on 
selected audit engagements and on overall quality 
control functions. The second of these reviews, in 
1980, was conducted, according to AA & Co., un- 
der the guidelines of the SEC Practice Section of 
the American Institute of Certified Public Account- 
ants. 


Among the steps which AA & Co. has represented 
that it has taken in recent years to strengthen its 
quality control policies and procedures are the fol- 
lowing: 


1. Consultation within the Firm. |In 1978 the firm’s 
policies on intra-firm consultation on complex or 
unusual transactions were formalized and restated 
in a single source providing concise guidelines on 
specific practice problems where consultation is 
appropriate. 


2. Rotation of Audit Partners. In 1976, AA & Co. 
voluntarily adopted a policy requiring rotation of 
audit engagement partners every five years. A 
similar rule was adopted by the SEC Practice Sec- 
tion of the AICPA in 1977. 


3. Second Partner Reviews. In 1975, AA & Co. 
significantly expanded the role of the second part- 
ner review to require a review of audit reports and 
supporting materials by a second partner, not en- 
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gaged in the audit. This policy was established 
voluntarily. Subsequently, similar requirements 
were adopted by the SEC Practice Section of the 
AICPA. 


4. Personnel Training Programs. In the early 
1970's, AA & Co. opened a large training facility in 
St. Charles, Illinois on a former college campus. 
This facility is used on a continuing basis to pro- 
vide training and up-dating of skills for AA & Co.’s 
partners and professional employees. 


5. Updating of Practice and Procedure Manuals. 
Iri recent years, AA & Co. has updated all of its 
major practice and procedure manuals to provide 
a set of readily accessible guidelines to firm policy 
on financial reporting, accounting principles and 
auditing procedures. One of the manuals also con- 
tains a code of ethics, defining the firm’s philoso- 
phy toward its professionaal practice and covering 
policies with respect to investments and other fi- 
nancial involvements which might affect independ- 
ence, family and other relationships with clients, 
conflicts of interest and similar items. 


6. Public Review Board. |In 1974, AA & Co. estab- 
lished a Public Review Board, which is an inde- 
pendent body comprised of individuals from busi- 
ness, the professions and government. The Public 
Review Board establishes its own program for re- 
viewing the professional operations of the firm, 
and has in each year of its existence focussed on 
a different area of the firm’s practice. 


AA & Co. has represented that it also made pay- 
ments in settlement of civil litigation arising from the 
cases discussed in this Opinion and Order and has 
made substantial personnel changes as a result of 
these cases. 


The Commission has considered these actions in 
determining to accept AA & Co.'s Offer of Settle- 
ment. In making this determination, the Commis- 
sion also recognized that the cases described 
herein involve the audits of only two of many cli- 
ents of AA & Co. which file financial statements 
with the Commission. 


Accordingly, it is hereby ORDERED, THAT, 


(1) This proceeding under rule 2(e) of 
the Commission’s Rules of Practice 
is instituted and AA & Co.'s offer of 
settlement dated May 26, 1981, is 
hereby accepted; and 


(2) AA & Co. is hereby censured. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17879/June 22, 1981 


The Commission today announced that it had re- 
quested by a letter dated June 9, 1981, that Arthur 
Andersen & Co. (“AA & Co.”) explain how its prac- 
tices, procedures and policies apply to certain hy- 
pothetical situations involving questionable pay- 
ments by public companies which may be involved 
in business overseas. Copies of the Commission's 
letter and AA & Co.’s response are available in the 
Commission’s Public Reference Room. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17880/June 22, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE PHILADEL- 
PHIA STOCK EXCHANGE, INC. 


File No. SR—Phix-81-12 


The Philadelphia Stock Exchange, Inc. (‘‘Phix’) 
submitted, on June 16, 1981, a proposed rule 
change pursuant to Section 19(b)(1) of the Securi- 
ties Exchange Act of 1934 (‘‘Act’’), and Rule 
19b-4 thereunder, to permit the past President of 
the Phix, retired as President as of May 1, 1981, to 
serve at the pleasure of the Board of Governors as 
an ex officio member thereof, with voting power. 


The foregoing change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Act. At any time 
within sixty days of the filing of such proposed rule 
change, the Commission may summarily abrogate 
such rule change if it appears to the Commission 
that such action is necessary or appropriate in the 
public interest, for the protection of investors, or 
otherwise in furtherance of the purposes of the Se- 
curities Exchange Act of 1934. 
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Publication of the submission is expected to be 
made in the Federal Register during the week of 
June 22, 1981. Interested persons are invited to 
submit written data, reviews and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-Phix-81-12. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of ail written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisionsof 5 U.S.C.§552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17881/June 22, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED i(ULE CHANGE BY THE PACIFIC 
STOCK EXCHANGE, INCORPORATED 


File No. SR-PSE-81-13 


The Pacific Stock Exchange, Incorporated 
(“PSE”) submitted, on June 16, 1981, a proposed 
rule change under Rule 19b-4 to require floor 
brokers and alternate specialists to clear the post 
by requesting a market quote from the specialist 
before entering a commitment into the ITS System 
for another market. Alternate specialists also are 
required to make a bid or offer at the post for the 
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price and size of their intended interest, prior to 
entering an order into the ITS System. 


The foregoing change has become effective, pur- 
suant to Section 19(b)(30)(A) of the Securities Ex- 
change Act of 1934 (‘Act’). At any time within six- 
ty days of the filing of such proposed rule change, 
the Commission may summarily abrogate such 
rule change if it appears to the Commission that 
such action is necessary or appropriate in the pub- 
lic interest, for the protection of investors, or other- 
wise in furtherance of the purposes of the Securi- 
ties Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
June 22, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-PSE-81-13. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17882/June 22, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE MIDWEST STOCK EX- 
CHANGE, INCORPORATED 


File No. SR-MSE-81-6 


The Midwest Stock Exchange, Incorporated 
(“MSE”) submitted on June 5, 1981, a proposed 
rule change under Rule 19b-—4 to amend MSE Arti- 
cle VIII, Rule 20. The proposed rule change would 
provide that after the completion of a distribution 
of its securities, no MSE member corporation 
which has any publicly held security outstanding 
shall effect any transaction (except on an unso- 
licited basis) for the account of any customer in, or 
make any recommendation with respect to, any 
such security issued by such member corporation. 
The same prohibition would apply to securities is- 
sued by any corporation controlling, controlled by, 
or under common control with such member cor- 
poration. Existing Rule 20 provides a blanket pro- 
hibition against a member corporation trading in or 
recommending its own securities or those of any 
parent or sister corporation. The proposed rule 
change, thus, would permit an MSE member cor- 
poration to participate in a distribution of its own 
securities and to act as an underwriter in such dis- 
tributions, subject to any applicable law. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
June 22, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR- MSE-81-6. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
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Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17883/June 22, 1981 
In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-80-33) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On December 30, 1980, the American Stock Ex- 
change, Inc. filed with the Commission, pursuant 
to Section 19(b)(1) of the Securities Exchange Act 
of 1934, 15 U.S.C. 78(s)(b)(1) (“Act”) and Rule 
19b-4 thereunder, copies of a proposed rule 
change which eliminates the requirement that the 
registered address of every floor member be in the 
vicinity of the exchange. ' 





‘In its filing, the Amex consented to an extension 
of the time period for Commission consideration of 
the proposed rule change, as specified in Section 
19(b)(2) of the Act, until 35 days after it filed an 
amendment specifically notifying the Commission 
that the regular members of the exchange had 
voted on and approved the proposed Constitution- 
al amendment. On June 8, 1981, Amex amended 
its filing to indicate that the proposed rule change 
was approved by the exchange membership on 
May 28, 1981. 
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Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by issuance of a Commission 
Release (Securities Exchange Act Release No. 
17434, January 9, 1981) and by publication in the 
Federal Register (46 FR 4013, January 16, 1981). 
No comments were received with respect to the 
proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchange and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17884 /June 22, 1981 


In the Matter of Applications of the 


MIDWEST STOCK EXCHANGE, 
INCORPORATED 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (“MSE”) has filed 
applications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (‘Act’) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
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following securities which are listed on another na- 
tional securities exchange:' 


Amsouth Bancorporation 
Common Stock, $1 Par Value (File 
No. 7-5933) 


Louisiana General Services Inc. 
Common Stock, $1 Par Value (File 
No. 7-5934) 


Mitel Corporation 
Common Stock, No Par Value (File 
No. 7-5935) 


Nortek Incorporated 
Common Stock, $1 Par Value (File 
No. 7-5936 


Santa Anita Operating Company/Santa 
Anita Realty Enterprises Incorporated 
Paired Certificates, Common Stock, 
$.10 Par Value (File No. 7-5937) 


Englehard Corporation 
Common Stock, $1 Par Value (File 
No. 7-5938) 


The Commission finds that approval of the MSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the MSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the MSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 





™Notice of these applications was given by publica- 
tion in the Federa! Register. 46 FR 30009 (June 4, 
1981). The Commission has received no comments 
with respect to these applications. 


1370/SEC DOCKET 


nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the MSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Midwest 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17885 /June 22, 1981 


An order has been issued granting the application 
of the American Stock Exchange, Inc. to strike the 
common stock ($1 par value) of EAZOR EX- 
PRESS, INC. from listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17886 /June 23, 1981 


Administrative Proceeding File No. 3-6032 
In the Matter of 

EDWARD BROWN SECURITIES, INC. 
File No. 8-14099 


EDWARD E. BROWN 
PAUL W. JONES 


ORDER INSTITUTING PUBLIC PROCEEDINGS 


AND FINDINGS AND ORDER IMPOSING REME- 
DIAL SANCTIONS 


In anticipation of these proceedings, Edward 
Brown Securities, Inc., (Registrant), a broker- 
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dealer located in Salt Lake City, Utah, Edward E. 
Brown (‘Brown’), Registrant’s President and one 
of its directors and Paul W. Jones (‘Jones’), Reg- 
istrant’s Vice-President and one of its directors, 
have submitted an Offer of Settlement which the 
Commission has determined to accept. Solely for 
the purpose of these proceedings (and any other 
proceeding brought by the Commission or any 
other governmental or self-regulatory body pursu- 
ant to specified sections of the Securities Act of 
1933, as amended, (the “Securities Act’), the Se- 
curities Exchange Act of 1934, as amended, (the 
“Exchange Act’), the Investment Advisors Act of 
1940, the Investment Company Act of 1940, or the 
Securities Investors Protection Act of 1970) and 
without admitting or denying the findings herein, 
Brown Securities, Brown and Jones consent to the 
findings and sanctions set forth below: 


Accordingly, IT 1S ORDERED that proceedings 
pursuant to Section 15(b) of the Securities Ex- 
change Act of 1934, as amended, be and hereby 
are instituted. 


On the basis of the order for proceedings and the 
Offer of Settlement, the Commission finds that: 


A. During the period from on or about January 1, 
1977, to on or about December 31, 1978, Regis- 
trant, Brown and Jones, directly and indirectly, wil- 
fully violated and wilfully aided and abetted viola- 
tions of Section 17(a) of the Securities Act, 
Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder, in connection with the purchase and 
sale of securities by the customers of Registrant 
and others in that they employed devices, 
schemes and artifices to defraud; made untrue 
statements of material facts and omitted to state 
material facts necessary in order to make the 
statements made, in the light of the circumstances 
under which they were made, not misleading; and 
engaged in acts, practices and courses of busi- 
ness which operated or would operate as a fraud 
and deceit upon any person. As a part of the 
aforesaid conduct, said respondents, among other 
things, did: 


(1) directly and indirectly, falsely repre- 
sent that Registrant was effecting trans- 
actions for or with customers as agent, 
when, in fact, Registrant was acting as 
principal; 
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(2) directly and indirectly, fail to disclose 
the nature and extent of respondents’ 
adverse interests in such transactions; 


(3) by confirming transactions as agent, 
induce customers to repose trust and 
confidence in Registrant and Respond- 
ents, causing such customers to believe 
that they would deal fairly with them in 
connection with all purchases and sales 
of securities; and 


(4) directly and indirectly, fail to disclose 
to customers the nature and extent of 
the compensation Registrant, Brown 
and Jones were receiving. 


B. During the period from on or about January 1, 
1977, to on or about December 18, 1978, Regis- 
trant, Brown, and Jones directly and indirectly, wil- 
fully violated and wilfully aided and abetted viola- 
tions of Section 15(c) of the Exchange Act and 
Rule 15c1-4 thereunder, in that Registrant, aided 
and abetted by Brown and Jones confirmed trans- 
actions to their customers as being effected by 
Registrant as agent when, in fact, those transac- 
tions should have been confirmed as principal. 


C. During the period from on or about Decem- 
ber 18, 1978, to on or about December 31, 1978, 
Registrant, Brown and Jones, directly and indirect- 
ly, wilfully violated and wilfully aided and abetted 
violations of Section 10(b) of the Exchange Act 
and Rule 10b-10 thereunder, in that Registrant 
aided and abetted by Brown and Jones confirmed 
transactions to customers as being effected by 
Registrant as agent when, in fact, those trans- 
actions should have been confirmed as principal. 


D. During the period from or on about January 1, 
1977, to on or about December 31, 1978, Regis- 
trant, Brown and Jones, directly and indirectly, wil- 
fully violated and wilfully aided and abetted viola- 
tions of Section 7(c) of the Exchange Act and 
Regulation T thereunder in that Registrant, Brown 
and Jones extended and maintained credit for cer- 
tain customers of Registrant in contravention of 
the provisions of Regulation T prescribed by the 
Board of Governors of the Federal Reserve Sys- 
tem including, but not limited to: 


(1) allowing customers to purchase se- 
curities in special cash accounts and 
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resell the same securities prior to re- 
ceipt of full payment for the securities 
purchased by the customers; 


(2) allowing customers to sel! securities 
in special cash accounts when the se- 
curities sold were not held in the cus- 
tomers account and the Registrant did 
not in good faith, expect the prompt de- 
posit of such securities into the ac- 
counts. 


E. During the period from on or about January 1, 
1977, to on or about December 31, 1978, Regis- 
trant wilfully violated, and Brown and Jones wilful- 
ly aided and abetted violations of Section 17(a) of 
the Exchange Act and Rules 17a-3(a)(2), (6), (7), 
and (9) thereunder, in that Registrant failed to 
make and keep current and accurate certain 
books and records relating to its business includ- 
ing, but not limited to: 


(1) records reflecting in which customer 
accounts, principals or employees of 
Registrant could effect transactions pur- 
suant to discretionary authority; 


(2) records reflecting orders effected 
pursuant to discretionary authority or or- 
ders which were solicited; 


(3) records reflecting the beneficial own- 
ers of several customer accounts main- 
tained at Registrant; and 


(4) records reflecting the correct and ac- 
curate position of the firm with respect 
to its assets and liabilities. 


F. Registrant, Brown and Jones failed to reason- 
ably supervise other persons under their supervi- 
sion with a view to preventing the violations found 
in paragraphs A through E of this Order. 


In view of the foregoing, it is in the public interest 
to impose the sanctions specified in the Offer of 
Settlement. Accordingly, IT |S ORDERED THAT: 


A. The broker-dealer registration of the Registrant 
be suspended for a period of 60 days commencing 
on the second Monday after entry of the Order, 
provided, however, nothing herein shall be con- 
strued to prohibit the liquidation of the Registrant 
from continuing in an orderly manner to conclu- 
sion. 
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B. Paul W. Jones be suspended from association 
with any broker, dealer, investment company, in- 
vestment adviser, transfer agent or affiliate thereof 
for a period of 180 days commencing on the sec- 
ond Monday after entry of the Order, provided, 
however, nothing herein shall prohibit Paul W. 
Jones from participating or engaging in those 
functions deemed necessary to complete the or- 
derly liquidation of the Registrant. 


C. Edward E. Brown be suspended from associa- 
tion with any broker, dealer, investment company, 
investment adviser, transfer agent or affiliate 
thereof for a period of 365 days commencing on 
the second Monday after entry of the Order, pro- 
vided, however, nothing herein shall prohibit 
Edward E. Brown from participating or engaging in 
those functions deemed necessary to complete 
the orderly liquidation of the Registrant. 


By the Commission 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17887 /June 23, 1981 


A notice has been issued giving interested per- 
sons until July 9, 1981 to comment on the applica- 
tion of SYNTEX CORPORATION to withdraw its 
common stock ($1 par value) from listing and reg- 
istration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17888 /June 23, 1981 


A notice has been issued giving interested per- 
sons until July 9, 1981 to comment on the applica- 
tions of the Midwest Stock Exchange for unlisted 
trading privileges in the common stock ($.40 par 
value) of ASSOCIATED MADISON COMPANIES 
INC. and the common stock (no par value) of 
SHAW INDUSTRIES INCORPORATED which are 
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listed and registered on one or more other national 
securities exchanges and are reported in the con- 
solidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17889 /June 23, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE OPTIONS CLEARING 
CORPORATION (“OCC”) 


(File No. SR-OCC-81-3) 


The Options Clearing Corporation submitted on 
June 2, 1981 a proposed rule change under Rule 
19b-4 to impose a charge of $2 upon Custodian 
Banks for each escrow receipt form provided to 
the banks by OCC. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. 
At any time within sixty days of the filing of such 
proposed rule change, the Commission may sum- 
marily abrogate the rule change if it appears to the 
Commission that such action is necessary or ap- 
propriate in the public interest, for the protection of 
investors, or otherwise in furtherance of the pur- 
poses of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
June 29, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File 
No. SR-OCC-81-3. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will also be 
available at the principal office of the above- 
mentioned self-regulatory organization. 
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For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17890 /June 23, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE STOCK CLEARING 
CORPORATION OF PHILADELPHIA 


(File No. SCCP-81-3) 


Stock Clearing Corporation of Philadelphia 
(“SCCP”) submitted a proposed rule change on 
May 20, 1981, and an amendment on June 12, 
1981, pursuant to Rule 19b-4 under the Securities 
Exchange Act, which raises the certificate deposit 
fee and the value charge for Continuous Net Set- 
tlement (“CNS”) accounts, reduces the fee for 
New York Office transactions and movements to 
and from the Depository Trust Company, and insti- 
tutes a new fee for CNS settlement deliveries and 
the pass-through of transfer agent fees. 


The foregoing rule change has become effective 
pursuant to Section 19 (b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. 
At any time within sixty days of the filing of such 
proposed rule change, the Commission may sum- 
marily abrogate the rule change if it appears to the 
Commission that such action is necessary or ap- 
propriate in the public interest, for the protection of 
investors, or otherwise in furtherance of the pur- 
poses of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
June 29, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File 
No. SR-SCCP-81-3. 
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Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17891 /June 24, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6323 /June 24, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17892 /June 25, 1981 


Admin. Proc. File No. 3-6034 

In the Matter of 

FSC CORPORATION 

ORDER INSTITUTING PROCEEDING PURSU- 
ANT TO SECTION 15(c)(4) OF THE SECURITIES 


EXCHANGE ACT OF 1934 AND FINDINGS AND 
ORDER OF THE COMMISSION 


The Commission deems it appropriate and in the 
public interest following an investigation by its Di- 
vision of Enforcement that proceedings be insti- 
tuted and hereby are instituted against FSC Cor- 
poration (“FSC’’) pursuant to Section 15(c)(4) of 
the Securities Exchange Act of 1934 (‘Exchange 
Act’’)' to determine whether in effecting a tender 





1 Section 15(c)(4) of the Exchange Act provides: 


If the Commission finds, after notice and 
opportunity for hearing, that any person 
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offer for the common stock of Atco Industries, Inc. 
(‘Atco’), the disclosures of FSC, Atco’s majority 
shareholder complied with Section 13(e) of the Ex- 
change Act and Rule 13e-3 thereunder. Specifi- 
cally, these proceedings are to determine whether 
FSC failed to adequately disclose the purpose of a 
tender offer for Atco common stock, the effect of 
the tender offer upon Atco shareholders’ rights, 
the basis for the tender offer price offered in the 
tender offer and an indemnification agreement be- 
tween FSC and an independent appraiser who re- 
viewed the offering price. 


Simultaneously with the institution of these pro- 
ceedings, FSC has submitted an Offer of Settle- 
ment solely for the purpose of disposing of the is- 
sues raised by this proceeding. Under the terms of 
its Offer of Settlement, FSC, solely for the purpose 
of these proceedings and without admitting or 
denying the facts or findings referred to or made 
herein, consents to the issuance of this Order by 
the Commission. In its Offer of Settlement, FSC 
has also made certain undertakings, described be- 
low, which the Commission considered in reaching 
its decision to accept the Offer of Settlement. 


The Commission has determined that it is appro- 
priate and in the public interest to accept the Offer 
of Settlement of FSC and, accordingly, is issuing 
this Order. 


The Respondent 


FSC, a Delaware Corporation with principal offices 
in Pittsburgh, Pennsylvania, is a diversified enter- 
prise engaged in the manufacture and distribution 





subject to the provisions of Section 12, 
13 or Subsection (d) of Section 15 of 
this title or any rule or regulation there- 
under has failed to comply with any 
such provision, rule or regulation in any 
material respect, the Commission may 
publish its findings and issue an order 
requiring such person to comply with 
such provision, such rule or regulation 
thereunder upon such terms and condi- 
tions and within such time as the Com- 
mission may specify in its order. 
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of industrial equipment and chemical products, 
and asset management. The common stock of 
FSC is registered with the Commission pursuant 
to Section 12(g) of the Exchange Act and is traded 
through the facilities of NASDAQ. F/S Corporation, 
a Delaware Corporation with principal offices in 
Pittsburgh, Pennsylvania, is a wholly-owned sub- 
sidiary of FSC. F/S Corporation was formed in 
1979, solely for the purpose of acquiring and hold- 
ing Atco common stock. 


Other Issuer 


Atco, a Maine Corporation, with principal offices in 
Stratford, Connecticut, is primarily engaged in the 
manufacture of precast concrete products, the in- 
stallation of highway safety products, and the 
manufacture of custom copper products. Atco’s 
common stock is registered with the Commission 
pursuant to Section 12(b) of the Exchange Act, 
and during the period discussed in this memoran- 
dum, was listed for trading on the American Stock 
Exchange. 


Acquisition by FSC of Atco Common Stock 


In or about mid-year 1979, a group of Atco share- 
holders approached FSC with a proposal to sell 
their majority interest in Atco to FSC. The selling 
shareholders were the estates of the former chair- 
man and former president of Atco and their chil- 
dren, and other children of former Atco officers 
and directors. At FSC’s request, a meeting was 
held with the Atco shareholders during which FSC 
offered the selling shareholders $.60 per share of 
Atco common stock, payable $.12 cents per share 
cash and $.48 per share in four year 9% notes 
payable by FSC. At a second meeting, the Atco 
shareholders agreed to the terms offered by FSC. 


Attorneys for the selling shareholders and FSC 
drafted the documents necessary to effectuate the 
transaction including a Stock Purchase Agreement 
which required F/S Corporation to, within one year 
of the acquisition and on terms not less favorable 
to remaining Atco shareholders, either (1) effect a 
merger between Atco and F/S Corporation or (2) 
make a tender offer for the remaining Atco shares. 
The stock purchase agreement further provided 
that if the merger option were selected, F/S Cor- 
poration was required to vote its shares in the 
same proportion as all shares not owned by F/S 
Corporation were voted. 
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The closing of the Stock Purchase Agreement 
took place on October 19, 1979. F/S Corporation 
acquired 3,952,944 shares of Atco common stock 
or 71.8% of the outstanding Atco shares for $.60 
per share, payable $.12 per share in cash and 
$.48 per share in four year, 9% notes. Thereafter, 
in order to complete its acquisition of Atco, FSC 
offered Atco preferred shareholders the opportuni- 
ty to sell their Atco convertible preferred stock to 
FSC on the same terms by which the common 
stock was acquired. One preferred shareholder 
accepted FSC’s offer, and F/S Corporation ac- 
quired his 27,000 shares of Atco convertible 
preferred stock for $6.00 per share, payable $1.20 
per share in cash, and $4.80 per share in four 
year, 9% notes. (Each share of Atco convertible 
perferred stock is convertible into 10 shares of 
Atco common stock.) The sole remaining converti- 
ble preferred shareholder, an Atco director (the 
“Majority Preferred Shareholder’), declined FSC’s 
offer. As a result of these two transactions, F/S 
Corporation became the owner of 40.3% of Atco’s 
convertible preferred stock and assuming conver- 
sion of the convertible preferred stock into com- 
mon stock, 67.2% of the outstanding voting stock 
of Atco. 


Problems Posed by Majority Preferred 
Shareholder 


Following completion of its acquisition of Atco 
common stock, FSC explored the possibility of ob- 
taining financing for a tender offer for the re- 
maining Atco common stock and also considered 
the possibility of a merger of Atco into F/S Corpo- 
ration. However, FSC was advised by its counsel 
that because Atco’s preferred stock was converti- 
ble into common stock, under Maine law, a ques- 
tion existed as to whether a merger of Atco into 
F/S Corporation required approval by a majority of 
each class of Atco stock. If so, since the Majority 
Preferred Shareholder owned 59.7% of the out- 
standing Atco convertible preferred stock, he 
could, if he so chose, block a merger of Atco into 
F/S Corporation. Therefore, FSC sought such 
shareholder's approval of a proposed merger. 
However, the Majority Preferred Shareholder had 
already rejected FSC’s offer made at the time of 
the purchase of the common stock to acquire his 
Atco stock on the same basis as the other selling 
shareholders and had informed FSC that he 
wanted to negotiate a tax-free exchange of his 
Atco stock for F/S Corporation stock. 
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In the fall of 1979, FSC’s counsel began negotia- 
tions with the Majority Preferred Shareholder. In 
these conversations which took place in late 1979 
and early 1980, the Majority Preferred Sharehold- 
er and FSC discussed several possible structures 
for a deal, including an exchange of his Atco con- 
vertible preferred stock for FSC common stock. 
However, negotiations always broke down over 
the valuation of the Atco convertible preferred 
stock. The Majority Preferred Shareholder insisted 
that the convertible preferred stock was worth 
more than the $6.00 per share offered by FSC. 
FSC insisted that he was not entitled to more than 
the other Atco shareholders had received. 


The matter finally came to a head on the night be- 
fore the May 27, 1980 Atco Board of Directors 
meeting at which the FSC merger proposal was to 
be presented, when FSC offered the Majority 
Preferred Shareholder the opportunity to ex- 
change his Atco convertible preferred stock for a 
new Atco preferred stock which was convertible 
into FSC common stock. The proposal contem- 
plated a tax-free exchange, that the FSC stock 
would be restricted stock, and that the convertible 
preferred stock would be valued at $.60 per share 
common stock. The Majority Preferred Sharehold- 
er refused to accept FSC’s offer. 


FSC Attempts to Complete Acquisition 


In May 1980, FSC began again to consider how it 
was going to complete its acquisition of Atco. On 
May 12, 1980, FSC’s President sent a memoran- 
dum to FSC’s outside counsel, and its Vice- 
president in charge of corporate finance matters, 
in which he set forth a “program” whereby FSC 
would effect a cash merger with Atco. Pursuant to 
the President's Memorandum FSC would offer all 
Atco shareholders $1.00 per share and negotiate 
with the Majority Preferred Shareholder for ac- 
ceptance of FSC stock in exchange for his Atco 
stock. In the memorandum, the President re- 
quested that outside counsel prepare a schedule 
and a draft letter to the Atco Board of Directors for 
consideration at the Board’s May 27, 1980 meet- 
ing. In response, counsel prepared a letter to the 
Atco board, which stated: “Our Board of Directors 
has authorized me to propose for your considera- 
tion the merger of F/S Corporation into Atco at 
$1.00 for each share of Atco common stock.” 


On May 15, 1980 the FSC Vice-president sent a 
memorandum to the FSC’s President containing 
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an analysis of Atco to be used, “in supporting the 
fairness of our offer.” Statistics set forth in the 
memorandum showed that the ‘weighted’ aver- 
age price of Atco common stock on the American 
Stock Exchange (‘AMEX’) from March 1, 1980 
thru March 9, 1980 was $.86 per share, that Atco’s 
book value as at March 31, 1980 was $.37 per 
share, and that its earnings for the eight month pe- 
riod ended December 31, 1979 were $.08 per 
share. Based upon this analysis, the FSC Vice- 
president recommended that FSC offer $.90 per 
share to Atco shareholders. Thereafter on May 16, 
1980, the President, in another memorandum, re- 
vised the price of FSC’s proposed offer to $.90 per 
share. 


Shortly before the Atco Board of Directors meeting 
on May 27, 1980, the FSC Vice-president met with 
the person who was the Chairman of the Board of 
both FSC and Atco. Without further consideration 
of what was fair to Atco shareholders and based 
upon what he considered to be fair from FSC’s 
standpoint, the FSC Vice-president proposed that 
FSC offer Atco shareholders only $.60 per share. 
As a result, FSC proposed to the Atco Board of Di- 
rectors that FSC offer to Atco shareholders $.60 
per share for all outstanding Atco common stock. 
The Atco Board of Directors voted in favor of the 
FSC proposal. The Board also appointed an inde- 
pendent director to obtain an independent apprais- 
er to opine on the fairness of the Atco offer. 


In June 1980, upon the recommendation of the in- 
dependent director, Atco retained B. L. McTeague 
& Co. (“McTeague”) to opine on the fairness of 
the FSC offer to Atco shareholders. In addition, 
McTeague requested and obtained from FSC and 
Atco jointly an agreement indemnifying it from lia- 
bility in connection with its engagement, excluding 
liability resulting from a breach of an obligation 
owed by McTeague or liability for its negligence. 


In or about mid-August 1980, McTeague pre- 
sented its findings to the independent director and 
Atco’s attorneys in a oral presentation lasting sev- 
eral hours. McTeague reported that as an earning 
entity, Atco was worth $.50 per share, its book 
value was $.38 per share, its earning power 
including certain land was $.55 per share, its liqui- 
dation value was $.52 per share, and its market 
value was $.57 per share. Based upon its entire 
review, McTeague concluded that Atco’s value 
was between $.55 and $.57 per share. 
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FSC did not proceed with its cash merger propos- 
al. It had been unable to negotiate a deal with the 
Majority Preferred Shareholder and the uncertain- 
ty persisted as to whether state law required that a 
majority of shareholders of each class had to ap- 
prove a merger. If so, the Majority Preferred 
Shareholder could block a cash merger transac- 
tion. Since the Stock Purchase Agreement provid- 
ed that a merger had to be “effected” within a year, 
an attempt to effect a merger was considered by 
FSC to be insufficient. Therefore, FSC became con- 
cerned that it would be in default under the Stock 
Purchase Agreement if it did not proceed quickly 
with a tender offer. FSC believed that a tender offer 
at $.60 per share would satisfy its contractual obliga- 
tion although it would not attract many tenders. The 
FSC Vice-president had previously concluded that 
offering $.90 per share might increase the number of 
shares tendered, but that was no longer a factor in 
FSC’s determination to proceed with the tender offer. 


The tender offer was part of a two-step plan de- 
vised to “discharge [FSC’s] existing contractual 
obligation and prevent a ‘hold-up’ by [the Majority 
Preferred Shareholder]’”. In a memorandum dated 
August 25, 1980 headed ‘“Confidential—to be 
opened by addressee only’, the FSC President 


set forth his strategy. With respect to the tender 
offer the FSC President states, “we can assume 
[the tender offer] will generate little or no shares.” 
The memo goes on to note that a vote on a sale of 
assets transaction “clearly avoids any possibility 
of [the Majority Preferred Shareholder] arguing 
that he votes as a special class,” and concludes: 


“It is extremely important that we do not 
indicate in any way that this strategy 
has been devised for any reason except 
to assure the discharge of our contrac- 
tual obligation promptly and an appro- 
priate merger with FSC.” 


The effect of the tender offer, known to FSC, was 
to terminate the proportional voting provision of 
the merger option of the Stock Purchase Agree- 
ment. Once having made a tender offer, FSC 
would have complied with the terms of the Stock 
Purchase Agreement and could thereby effect a 
sale of assets transaction without the necessity of 
the approval of a majority of the Atco shares not 
owned by FSC. 
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Filing with the Commission 


On September 17, 1980, FSC filed with the Com- 
mission tender offer materials intended to comply 
with the requirements of Schedules 13E-3 and 
D-1, and commenced its tender offer. After the an- 
nouncement of the tender offer, the Majority 
Preferred Shareholder advised FSC’s counsel that 
in his view the FSC tender offer at $.60 per share 
with the market price for Atco common stock 
quoted at $1.25 per share was unfair. Thereafter, 
on September 22, 1981, he resigned from the Atco 
Board of Directors. The tender offer attracted ap- 
proximately 4% of the oustanding Atco shares. 


Pursuant to Item 7 of Schedule 13E-3, FSC was 
required to disclose the “reasons for the structure 
of the Rule 13e-3 transaction;” and, the “effects of 
the Rule 13e-3 transaction on ... unaffiliated se- 
curity holders.” In its Schedule 13E-3 Transaction 
Statement filed with the Commission in connection 
with its tender offer, FSC states that its reason for 
making the tender offer was “principally to satisfy 
certain contractual obligations under the Acquisi- 
tion Agreement and to acquire the entire equity in- 
terest in the Company.” However, FSC failed to 
adequately disclose, as required, that, as shown 
above, a principal reason for the structure of the 
transaction was, in fact, to avoid the problems 
posed by the Majority Preferred Shareholder 
opposing the merger of Atco into FSC. 


Moreover, FSC failed to adequately disclose that 
the effect of its making the tender offer was to cut- 
off the proportional voting provision of the Stock 
Purchase Agreement, thereby permitting it to ef- 
fect a sale of assets transaction without the ap- 
proval of non-affiliated Atco shareholders. By fail- 
ing to adequately disclose the reasons for the 
Schedule 13E-3 transaction and its effects on 
Atco’s non-affiliated shareholders, those share- 
holders were not fully informed such that they 
could assert opposition to the transaction. 


Pursuant to Item 8 of Schedule 13E-3, FSC was 
required to state whether it believed the Rule 
13e-3 transaction was fair, and to set forth in rea- 
sonable detail the material factors upon which it 
relied. In addition, Item 9 of Schedule 13e-3 re- 
quired FSC to “[FJjurnish a summary concerning 
such... appraisal which shall include, but not be 
limited to, the procedures followed: the findings 
and recommendations; the basis for and methods 
of arriving at such findings and recommenda- 
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tions....” In its tender offer materials, FSC 
states that it believes the offer is fair and states as 
the basis of its opinion, that: “FSC... took into 
consideration the fact that the purchase price, of- 
fered hereby, compares favorably to the consider- 
ation paid to the selling shareholders pursuant to 
the Acquisition Agreement, which was arrived at 
following protracted arms-length negotiations 
among the parties.” 


However, the tender offer materials failed to dis- 
close the liquidation, book and other values of 
Atco which were computed by McTeague and 
which were the basis of McTeague’s opinion, that 
the transaction was fair to Atco shareholders. 
FSC, in support of its view that the transaction was 
fair to Atco shareholders, should also have dis- 
cussed the relationship if any of the price of the 
controlling block of Atco common stock it pur- 
chased in October 1979 to the value of the compa- 
ny then and the $.60 price it was offering Atco 
shareholders in September 1980 and its relation- 
ship to the current value of Atco. FSC should also 
have discussed why it believed the transaction 
was fair despite the fact that the market price for 
Atco common stock was greater than the FSC of- 
fer. Thus, FSC’s disclosure concerning “fairness” 
of the offering price was inadequate. 


Pursuant to Item 9(b)4 of Schedule 13E-3 FSC 
was required to describe any material relationship 
between the appraiser, McTeague, and the issuer 
or its affiliates. One of the reasons why this type of 
disclosure was required by the Commission was to 
provide shareholder with all material information 
which relates to the independence and objectivity 
of the outside party rendering the appraisal. 
Therefore, FSC was required, but failed to dis- 
close that it had agreed to indemnify McTeague 
from liability arising in connection with its opinion 
on the fairness of the FSC offer. Instead, FSC 
states in its Schedule 13e-3: “with the exception of 
the preparation of the Opinion, neither 
FSC ...nor any affiliates of the foregoing have 
had any material relationship with McTeague, nor 
is any such relationship contemplated... .” 


ll 
FINDINGS AND OPINION 


The Commission finds that FSC failed to comply 
with Section 13(e) of the Exchange Act and Rule 
13e-3 thereunder with respect to certain filings 
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made and required to be made by FSC in connec- 
tion with its tender offer for Atco common stock 
which was a transaction and part of a series of 
transactions having the purpose of producing the 
effect of making Atco a privately held company. 
The filing made by FSC failed to comply with Sec- 
tion 13(e) of the Exchange Act and Rule 13e-3 in 
that they failed to adequately disclose the purpose 
of the tender offer for Atco common stock, the ef- 
fect of the tender upon Atco shareholder’s rights, 
the basis for the tender offer price of $.60 per 
share at a time when Atco common stock was 
quoted on the American Stock Exchange at $1.25 
per share and that an independent appraiser re- 
tained by Atco to pass upon the fairness of the 
FSC offer had been indemnified by FSC and Atco 
for liability resulting from the issuance of its opin- 
ion. 


Hh} 
UNDERTAKINGS 


In its Offer of Settlement Respondent agrees, un- 
dertakes and represents as follows: 


A. Offer to all shareholders of Atco Industries, Inc. 
(“Atco”) who tendered shares of Atco pursuant to 
respondent’s tender offer which is the subject of 
this proceeding, the opportunity to receive back 
the shares of Atco tendered to Respondent and in 
connection therewith, further undertakes to pro- 
vide such Atco shareholders with materials con- 
taining all of the information required by Sections 
13(e), 14(d) and 14(e) of the Securities Exchange 
Act of 1934, as amended (‘Exchange Act’), and 
Rule 13e-3 thereunder; and, 


B. Respondent states that it has no present inten- 
tion of taking Atco private. If, however, Respond- 
ent determines, within two years of the date of the 
entry of the Commission’s Findings and Order 
herein, to proceed with a merger, sale of assets or 
other transaction which could have the effect of 
making Atco a privately held corporation, Re- 
spondent undertakes that it shall: 


(a) Retain a Special Review Person to represent 
and negotiate on behalf of the interests of the non- 
affiliated stockholders u. Atco; and, in connection 
therewith, the Special Review Person shall: 


1. obtain such professional assistance 
as he shall deem necessary or advisa- 
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ble to enable him to fulfill the functions 
and duties undertaken by him; 


2. negotiate on al! matters with respect 
to the transaction including the structure 
thereof, the price and medium of pay- 
ment; 


3. determine whether in his judgement 
the transaction is fair from a financial 
point of view to such non-affiliated 
shareholders when viewed in light of the 
available alternatives; and 


4. prepare and render a report to include 
the Special Review Person's evaluation, 
findings, conclusions and recommenda- 
tions; 


(b) File with the Commission as part of a Current 
Report on Form 8-K and within 30 days after its re- 
ceipt the report of the Special Review Person de- 
scribed in (a)(4) above. 


C. Respondent represents that it acted in good 
faith and upon the advice of counsel. 


IV 
ORDER 


In view of the foregoing, the Commission deems it 
appropriate and in the public interest to accept the 
Offer of Settlement of FSC, and accordingly: 


IT IS ORDERED that FSC: 


1. Comply with the requirements of Sec- 
tion 13(e) of the Exchange Act and Rule 
13e-3 thereunder. 


2. Shall, upon learning of its non- 
compliance with its undertakings set 
forth in its Offer of Settlement, immedi- 
ately notify the Commission of that fact 
and unless the Commission otherwise 
agrees, FSC shall disclose such non- 
compliance in a Current Report on Form 
8-K within 10 days. 


3. The Commission expressly reserves 
the right to reopen these proceedings to 
enforce the Commission’s Order or if 
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FSC fails to comply with its undertak- 
ings set forth in its Offer of Settlement. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17893/June 25, 1981 


In the Matter of 


JON R. BRITTENUM & ASSOCIATES, 
INC., et al. 


The Securities and Exchange Commission has or- 
dered public administrative proceedings under the 
Securities Exchange Act of 1934 (‘‘Exchange 
Act’) against: Jon R. Brittenum & Associates, Inc. 
(“JRB”), a registered broker-dealer in Little Rock, 
Arkansas; Jon R. Brittenum (“Brittenum’), JRB’s 
president and sole shareholder; Gary W. Cham- 
bers “Chambers’”’), vice president and secretary- 
treasurer of JRB; and Curtis C. McClendon, Jr. 


(“McClendon”), a former registered representative 
with JRB. 


The Order for Proceedings alleges that JRB and 
McClendon wilfully violated the antifraud provi- 
sions of the Securities Act of 1933 and of the Ex- 
change Act in connection with the offer, purchase 
and sale of Government National Mortgage Asso- 
ciation (“GNMA”) securities for delayed delivery or 
“forward market” transactions. The order also al- 
leges that JRB and Brittenum failed to reasonably 
supervise McClendon with a view toward pre- 
venting his alleged violations. The order further al- 
leges that JRB violated, and Brittenum and Cham- 
bers aided and abetted, the net capital and 
notification requirements of the Exchange Act. 


Specifically, the Order alleges that during the peri- 
od from on or about November 16, 1978 through 
February 6, 1979, JRB and McClendon, in con- 
nection with transactions in GNMA securities in 
the forward market, engaged in acts, practices and 
a course of business which operated as a fraud or 
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deceit upon their customers. As a part of this con- 
duct, JRB and McClendon allegedly executed 
GNMA transactions in the forward market in 
various customer accounts without having prior 
authorization from the customer or discretionary 
authority over the accounts. The Order also al- 
leges that JRB and McClendon falsely repre- 
sented to certain customers that unauthorized 
transactions would be cancelled from their ac- 
counts. 


JRB, Brittenum and Chambers have submitted Of- 
fers of Settlement which have been accepted by 
the Commission (see Securities Exchange Act Re- 
lease No. ). A hearing will be scheduled to 
determine whether or not the allegations against 
McClendon are true, and, if so, to decide what, if 
any, remedial action is necessary in the public in- 
terest. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17894/June 25, 1981 


Administrative Proceeding File No. 3-6033 
In the Matter of 

JON R. BRITTENUM & ASSOCIATES, INC. 
(8-18495) 


JON ROGER BRITTENUM 
GARY WAYNE CHAMBERS 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these proceedings ordered today pursuant to 
Sections 15B(c)(2), 15B(c)(4), 15(b)(4) and 
15(b)(6) of the Securities Exchange Act of 1934 
(“Exchange Act’), Respondents Jon R. Brittenum 
& Associates, Inc. (‘““JRB’’), Jon R. Brittenum 
(‘Brittenum’’), and Gary Wayne Chambers 
(‘Chambers’), have submitted Offers of Settle- 
ment which the Commission has determined to ac- 
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cept.’ Solely for the purpose of settling these pro- 
ceedings and without admitting or denying the 
allegations contained in the Order for Proceed- 
ings, the above Respondents consent to the find- 
ings of violations and sanctions contained in this 
Order.? 


In its Offer of Settlement, JRB undertakes to im- 
plement and enforce procedures designed to de- 
tect and prevent unauthorized transactions in se- 
curities guaranteed by the Government National 
Mortgage Association (GNMA) or issued by the 
Federal National Mortgage Association or the Fed- 
eral Home Loan Mortgage Corporation (FNMA) for 
delayed delivery or in the Forward Market (‘‘For- 
ward Market’). Forward Market as used herein 
means transactions executed for settlement great- 
er than thirty (30 days from the date of execution 
of the transaction. Pursuant to such procedures, 
JRB undertakes to: 


A. Confirm by telephone all transactions 
involving GNMA or FNMA securities. This confir- 
mation will be made by the back office personnel 
of JRB within one business day following the exe- 
cution of a transaction. The back office personnel 
will also keep a log of all telephone conversations 
or attempted calls made pursuant to this undertak- 
ing, and will note information received from a 
customer; 


B. Adjust its net capital in accordance with Ex- 
change Act Rule 15c3-1(c)(2)(viii) on the same 
day that: 


(1) it receives notice from any custom- 
er, either orally or in writing, that the 
customer is not contractually obligated 
to purchase a GNMA or FNMA security 
in the Forward Market; or 


(2) it receives notice from any custom- 
er, either orally or in writing, that the 
customer intends to dishonor a GNMA 
or FNMA contract in the Forward Mar- 
ket; 





1 The Order instituting proceedings was entered 
simultaneously with the Commission's acceptance 
of their Offers of Settlement. 


2 The findings herein are not binding on any other 
respondents named in these proceedings. 


Volume 22, No. 19, July 8, 1981 





C. Refrain from sales of GNMA and FNMA se- 
curities to customers in the Forward Market that 
are not offset by corresponding securities held in 
inventory or by corresponding contracts to pur- 
chase such securities; 


D. (1) Within three business days of a GNMA 
or FNMA Forward Market transaction, JRB shall 
either (i) deposit in a Special Reserve Bank Ac- 
count for the Exclusive Benefit of Customers of (ii) 
deposit with the seller of an offsetting commitment 
correspondong to the security or securities sold to 
a JRB customer, an amount equal to 2.5% of the 
total sales price of the security or securities sold to 
a JRB customer. The accounts arising from these 
deposits shall be referred to herein as “Deposit 
Accounts.” The funds in the Deposit Accounts 
shall be held exclusively for the purpose of settle- 
ment of the GNMA or FNMA Forward Market 
transaction to which such funds are attributable 
and for no other purpose. 


(2) In no event shall such Deposit Ac- 
count balances be reduced unless (i) 
the underlying contract is settled in ac- 
cordance with its terms or (ii) the market 
price exceeds the contract price by 
more than 2.5%. In the event the market 
price exceeds the contract price by 


more than 2.5%, JRB may reduce the 
amount of the Deposit Accounts that are 
in excess of the current market value 
plus 2.5%; 


(3) JRB shall increase any Deposit Ac- 
count arising hereunder in accordance 
with the market value of the GNMA or 
FNMA securities sold to customers to 
maintain amounts in those accounts 
which, when added to the current mar- 
ket value, will equal the contract price. 
In the event a required increase in a De- 
posit Account is not made within eight 
business days of the market change 
necessitating such increase, JRB will 
adjust its net capital calculation in ac- 
cordance with Exchange Act Rule 
15c3-1(c)(2)(viii) on the next business 
day; and 


(E) File an affidavit reflecting compliance with 
the undertakings specified above six months after 
the Commission enters the Order accepting this 
Offer of Settlement. 
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On the basis of the Order for Proceedings and the 
Offers of Settlement, the Commission finds: 


A. JRB wilfully violated Section 17(a) of the Se- 
curities Act of 1933 and Section 10(b) of the Ex- 
change Act and Rule 10b-5 thereunder, in con- 
nection with transactions in GNMA securities for 
delayed delivery or in the Forward Market, as al- 
leged in the Order for Proceedings; 


B. JRB and Brittenum failed to reasonably su- 
pervise McClendon, as alleged in the Order for 
Proceedings; 


C. JRB wilfully violated and Brittenum and 
Chambers wilfully aided and abetted violations of 
Sections 15(c)(3) and 17(a) of the Exchange Act 


and Rules 15c3-1 and 17a—11 thereunder, as al- 
leged in the Order for Proceedings. 


In view of the foregoing matters, it is in the public 
interest to impose sanctions specified in the Offer 
of Settlement. 


Accordingly, IT IS ORDERED that: 
1. JRB be and hereby is censured. 


2. JRB comply with its undertakings as set forth 
in Section II above. 


3. Brittenum be and hereby is censured. 
4. Chambers be and hereby is censured. 
By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17895/June 25, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC. 


File No. SR-NASD-81-71 


On June 12, 1981, the National Association of Se- 
curities Dealers, Inc. (the “NASD”) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the ‘“‘Act’’), 15 
U.S.C. 78s(b)(1), and Rule 19b-4 [17 CFR 
240.19b-—4] thereunder, a proposed rule change to 
amend Part Il of Schedule D of the NASD’s by- 
laws. The proposed rule change would provide an 
authorization for temporary inclusion in NASDAQ 
of certain new issues exempt from registration un- 
der Section 3(a) of the Securities Act of 1933, 
upon the effectiveness of the issue’s registration 
statement or an equivalent document filed with the 
appropriate regulatory authority. The authorization 
for temporary listing would automatically expire 
120 days after the effective date of the offering. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
June 29, 1981. In order to assist the Commission 
in determining whether to approve the proposed 
rule change or to institute proceedings to deter- 
mine whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views, and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capital Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-NASD-81-71. 


Copies of the submission, all subsequent amend- 
ments, and all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of alli written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
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N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22094/June 19, 1981 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
Pittsburgh, Pennsylvania 


(70-6584) 


ORDER AUTHORIZING HOLDING COMPANY TO 
ACT AS SURETY ON BOND OF PUBLIC-UTILITY 
SUBSIDIARY COMPANY 


Consolidated Natural Gas Company (‘‘Consoli- 
dated’’), a registered holding company, has filed a 
declaration with this Commission pursuant to Sec- 
tion 12(b) of the Public Utility Holding Company 
Act of 1935 (‘‘Act’’) and Rule 45 promulgated 
thereunder. 


On January 16, 1981, Hope Natural Gas Compa- 
ny, a division of Consolidated Gas Supply Corpo- 
ration (“Supply Corporation’), a wholly-owned 
subsidiary of Consolidated and a_ public-utility 
company operating within the State of West 
Virginia, filed revisions in its tariff calling for in- 
creased rates and charges amounting to approxi- 
mately $18,196,000 per year for providing natural 
gas service to its customers in the State of West 
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Virginia. The West Virginia Commission has sus- 
pended effectiveness of the proposed tariff revi- 
sions to November 13, 1981. Under the Public 
Service Law, the Public Service Commission has 
required Supply Corporation to file a bond in the 
amount of $18,200,000, with satisfactory surety, 
for the due and proper payment of any refunds. 
Consolidated proposes, without fee or other con- 
sideration, to act as surety on the bond of Supply 
Corporation to save the cost of securing an out- 
side corporate surety. 


The fees and expenses to be incurred by Supply 
Corporation in connection with the proposed trans- 
action are estimated not to exceed $2,500. No 
state commission and no federal commission, oth- 
er than the West Virginia Public Service Commis- 
sion and this Commission, has jurisdiction over 
the proposed transaction. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22031), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT |S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Coroprate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22095/June 19, 1981 


In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


(70-6543) 
ORDER RELEASING JURISDICTION 


Georgia Power Company (‘Georgia’) an electric 
utility subsidiary of The Southern Company, a reg- 
istered holding company, has filed a post-effective 
amendment to an application previously filed with 
this Commission pursuant to Section 6(b) of the 
Public Utility Holding Company Act of 1935 (‘‘Act’’) 
and Rule 50 promulgated thereunder. By a memo- 
randum opinion and order dated May 26, 1981 
(HCAR No. 22064) Georgia was authorized to is- 
sue and sell at competitive bidding up to 
$125,000,000 principal amount of first mortgage 
bonds in one or more series through June 30, 
1981. By that order jurisdiction was reserved over, 
among other matters, any change in the terms of 
the draft supplemental indenture as it was then on 
file. Georgia has filed a new draft supplemental in- 
denture revising, among other clauses, certain 
definitional provisions and containing a new provi- 
sion relating to amendment of the indenture or 
supplemental indentures. 


Upon the basis of the facts in the record, it is here- 
by found that the applicable standards of the Act 
and rules thereunder are satisfied: 


IT |S ORDERED pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, as amended, be, and it hereby is, 
granted effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act; 


IT IS FURTHER ORDERED that the jurisdiction 
reserved with respect to changes in the supple- 
mental indenture governing the issuance of the 
first mortgage bonds be, and it hereby is, released 
effective forthwith; and 


IT IS FURTHER ORDERED that jurisdiction con- 
tinue to be, and it hereby is, reserved with respect 
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to any further post-effective amendment which 
Georgia may file for an exception from the com- 
petitive bidding requirements of Rule 50. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 

Release No. 22096/June 19, 1981 

In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


(70-6348) 


ORDER RELEASING JURISDICTION 


Georgia Power Company, an electric utility subsid- 
iary of The Southern Company, has filed a post- 
effective amendment to an application-declaration 
previously filed with this Commission pursuant to 
Sections 6 and 7 of the Public Utility Holding Com- 
pany Act of 1935 (‘Act’) and Rule 50 promulgated 
thereunder. 


By orders dated October 1, 1980 (HCAR No. 
21737), February 20, 1981 (HCAR No. 21925) and 
May 29, 1981 (HCAR No. 22068) Georgia was au- 
thorized to issue and sell at competitive bidding up 
to $75,000,000 stated value of its preferred stock 
in one or more series through June 30, 1981. In 
those orders jurisdiction was reserved over, 
among other things, any change in the amenda- 
ment to Georgia’s charter governing the issuance 
of the preferred stock. Georgia has now filed a 
proposed charter amendment which will establish 
a new class of Class A Preferred Stock and 
defining the relative rights and preferences of the 
new class of preferred stock in those respects in 
which such rights and preferences may vary from 
those of other classes of preferred stock. 
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Upon the basis of the facts in the record, it is here- 
by found that the applicable standards of the Act 
and rules thereunder are satisfied: 


IT IS ORDERED pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act; 


IT IS FURTHER ORDERED that the jurisdiction 
reserved with respect to changes in the charter 
amendment governing the issuance of the prefer- 
red stock be, and it hereby is, released effective 
forthwith; and 


IT IS FURTHER ORDERED that jurisdiction con- 
tinue to be, and it hereby is, reserved with respect 
to any further post-effective amendment which 
Georgia may file for an exception from the com- 
petitive bidding requirements of Rule 50. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22097/June 19, 1981 


In the Matter of 


NORTHEAST UTILITIES 
West Springfield, Massachusetts 01089 


(70-6595) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF COMMON STOCK AT COMPETITIVE BID- 
DING 


Northeast Utilities (‘Northeast’), a registered 
holding company, has filed a declaration and 
amendments thereto with this Commission pursu- 
ant to Sections 6(a) and 7 of the Public Utility 
Holding Company Act of 1935 (‘Act’) and Rule 50 
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promulgated thereunder. Northeast proposes to is- 
sue and sell at competitive bidding up to 
9,000,000 shares of its authorized common stock, 
$5 par value, not later than September 30, 1981. 
The price for the stock will be determined by the 
competitive bidding. The proceeds of the sale, es- 
timated at $81,000,000, will be used to make capi- 
tal contributions to Northeast’s subsidiaries and to 
retire, in part, Northeast’s outstanding short-term 
borrowings. 


The fees, commissions and expenses to be 
incurred in connection with the proposed transac- 
tion are estimated at $180,000, including legal 
fees of $27,800 and accounting fees of $9,200. 
The fee of counsel for the purchasers is estimated 
at $35,000 and will be paid by the successful bid- 
ders. It is stated that no state or federal regulatory 
authority, other than this Commission, has juris- 
diction over the proposed transaction, except as 
state blue sky laws may be applicable. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22065), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22098/June 22, 1981 


In the Matter of 


MIDDLE SOUTH ENERGY, INC. 
New Orleans, Louisiana 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


MISSISSIPPI POWER & LIGHT COMPANY 
Jackson, Mississippi 


NEW ORLEANS PUBLIC SERVICE, INC. 
New Orleans, Louisiana 


(70-6592) 


ORDER AUTHORIZING INCREASE IN SHORT- 
TERM BORROWING AUTHORIZATION AND 
CHANGES IN CERTAIN AGREEMENTS RELAT- 
ED THERETO 


Middle South Utilities, Inc., a registered holding 
company, and five of its wholly-owned subsidiary 
companies, Middle South Energy, Inc. (“MSElI’), 
Arkansas Power & Light Company (‘‘AP&L’”), 
Louisiana Power & Light Company (“LP&L”), 
Mississippi Power & Light Company (‘““MP&L”) and 
New Orleans Public Service, Inc. (“NOPSI’) have 
filed an application-declaration and amendments 
thereto with this Commission pursuant to Sections 
6(a), 7 and 12 of the Act and Rule 50 promulgated 
thereunder. 


MSEI is a special-purpose subsidiary whose sole 
activity is construction of Grand Gulf Unit Nos. 1 
and 2, a nuclear-fired generating facility sited near 
Natchez, Mississippi and having a net generating 
capacity of 2,500 MW. MSEI presently has a Bank 
Loan Agreement with a group of banks, with Man- 
ufacturers Hanover Trust Company (“MHTC’”) as 
agent, which has agreed to lend MSE! up to $808 
million through December 31, 1985. As of April 3, 
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1981, MSEI had borrowed $733 million under the 
Agreement. It is proposed that the Bank Loan 
Agreement be amended to increase the total 
amount available thereunder to not more than $1.4 
billion and to extend the maturity date of the loans 
through December 31, 1986. The interest rate will 
be increased from 110% of the sum of % of 1% 
and the MHTC prime rate to 110% of the sum of 
1.3% and the MHTC prime rate. Based on a prime 
rate of 20% the effective cost of such borrowings 
will be 23.43%. The existing 5% compensating 
balance requirement will be eliminated and the 
loans will be prepayable in whole or in part at any 
time without penalty. Changes will also be made 
with respect to MSE!’s obligation under the agree- 
ment to meet a specific loan reduction schedule. 
Such reductions will essentially reduce the out- 
standing principal of the loan by $100 million per 
annum commencing no later than December 31, 
1984. 


MSEI is currently a party to an Availability Agree- 
ment with AP&L, LP&L, MP&L, and NOPSI. Under 
the Availability Agreement, (lI) MSEI agreed to 
complete the Grand Gulf Plant, to join in the Sys- 
tem Agreement, an interconnection agreement 
among members of the Middle South System, on 
or before the completion of the first unit and to sell 
to the parties to the System Agreement power 
available from the Grand Gulf Plant, and (ii) the 
system companies agreed to pay to MSEI such 
amounts as, when added to any other amounts re- 
ceived by MSEIl, would at least equal MSEIl’s 
operating expenses, such payments to commence 
on the date on which the first unit was placed in 
commercial operation, but not later than Decem- 
ber 31, 1982. However, if the first unit were in 
service on such date, such payments were not to 
commence with respect to the second unit until 
such unit was placed in commercial operation, but 
not later than December 31, 1986. The assumed 
dates for placing the first and second units in com- 
mercial operation will be changed to Decem- 
ber 31, 1984 and December 31, 1988, respective- 
ly. MSEI will amend its Mortgage and Deed of 
Trust to reflect the change in commercial opera- 
tion dates. Such requirement will be eliminated 
from the Bank Loan Agreement. 


The banks which are parties to the Bank Loan 
Agreement will consent to these changes upon the 
condition that, among other things, MSEI and the 
system companies enter into a Power Purchase 
Advance Payment Agreement. This Agreement 
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will provide that if the first unit has not been com- 
pleted by December 31, 1983, then commencing 
on January 3, 1984 and continuing on the first 
business day of each month thereafter until the 
earlier of (i) the operation date and (ii) Decem- 
ber 31, 1984, the system companies will pay MSEl 
monthly $12.5 million in the aggregate as an ad- 
vance payment for power to be delivered from the 
first unit. The system companies are to be several- 
ly and not jointly liable for these payments in the 
same percentages applicable to the fixed alloca- 
tion of power under the Availability Agreement as 
set forth below. The system companies’ obligation 
to make such payments will terminate on the 
earlier of the operation date or December 31, 
1984. Any advances will, until amortized by MSEI, 
bear interest at a rate 500 basis points above the 
discount rate on 90-day commercial paper in effect 
at the respective Federal Reserve Banks in the 
service territories of the operating subsidiaries. 


Under the System Agreement as presently consti- 
tuted, Grand Gulf Plant capacity would be allo- 
cated to the system companies having a need for 
capability in proportion to the needs of all system 
companies needing additional capability. Thus, the 
amount of capability allocated to each system 
company would vary from time to time depending 
not only on each system company’s own capability 
but also on the capabilities and responsibility ra- 
tios of the other system companies. 


Applicants propose to amend the terms of the 
Availability Agreement to provide for the firm allo- 
cation of MSEI’s share of the power and energy 
from the Grand Gulf Plant to the system compa- 
nies in stated percentages and to provide for the 
allocation of the costs and expenses of the Grand 
Gulf Plant to the system companies in like per- 
centages whether or not either unit is placed in 
commercial operation. Such allocation of power 
will be as follows: AP&L—17.1%, LP&L—26.9%, 
MP&L—31.3% and NOPSI 24.7%. The sale of 
power from the Grand Gulf Plant will be made pur- 
suant to the System Agreement or a Power Pur- 
chase Agreement which may provide for the allo- 
cation of power on a different basis than that set 
forth in the Availability Agreement. Such realloca- 
tion would not change the percentages of entitle- 
ment and responsibility set forth in the Availability 
Agreement. 


A statement of the fees, commissions and ex- 
penses to be incurred in connection with the pro- 
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posed transaction will be filed by post-effective 
amendment. It is stated that no state or federal 
regulatory authority, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 22059), and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved with respect to the fees, 
commissions and expenses to be incurred in con- 
nection with the proposed transaction. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 22099/June 22, 1981 
In the Matter of 

COLONIAL GAS ENERGY SYSTEM 
CAPE COD GAS COMPANY 
LOWELL GAS COMPANY 

Boston, Massachusetts 


(70-6593) 


ORDER AUTHORIZING EXTENSION OF LINES 
OF CREDIT 


Colonial Gas Energy System (‘Colonial’) and its 
gas utility subsidiaries have filed an amendment in 
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this proceeding requesting authorization under 
Sections 6 and 7 of the Public Utility Holding Com- 
pany Act of 1935 (“Act”) and rules thereunder, to 
extend certain credit agreements of Lowell and 
Cape Cod for three months so they will terminate 
September 30, 1981 rather than June 30, 1981. 
This extension is requested in view of the fact that 
as a result of unforeseen delays it is possible that 
the effective date of the proposed mergers would 
be later than June 30, 1980. It is intended that as 
soon as practicable upon the effective date of the 
proposed mergers, the credit agreements will be 
replaced by a new credit agreement with the sur- 
viving corporation. 


The lines of credit which Lowell and Cape Cod 
seek to extend are pursuant to separate Credit 
Agreements dated January 1, 1976, amended and 
restated as of August 15, 1977, June 30, 1978, 
June 15, 1979 and June 15, 1980 with The Chase 
Manhattan Bank, (“NA”), Union National Bank, 
Shawmut Bank of Boston, N.A., State Street Bank 
and Trust Company, and BayBank Middlesex, 
N.A. By orders dated June 13, 1980 and June 30, 
1980, (HCAR Nos. 20992 and 21645), Lowell was 
authorized by the Commission to borrow not more 
than $12,500,000 and Cape Cod not more than 
$6,000,000 under these Credit Agreements. Such 
loans mature in not more than one year and in no 
event later than June 30, 1981. Lowell and Cape 
Cod have loans outstanding of $9,625,000 and 
$4,440,000, respectively, evidenced in each case 
by notes maturing June 30, 1981. 


Ali loans under the extended agreements will ma- 
ture no later than September 30, 1981 and may be 
prepaid, in whole or in part, in multiples of 
$100,000, at the option of the companies, without 
penalty or premium. In all other respects the terms 
of the credit agreements will remain the same. 


IT IS ORDERED that the portion of the applica- 
tion-declaration herein, as amended, which relates 
to the extension of the credit agreements be and it 
hereby is permitted to become effective forthwith. 


IT 1S FURTHER ORDERED that jurisdiction is re- 
served with respect to all other aspects of the 
application-declaration that relate to the transac- 
tions which require authorizations from this Com- 
mission and the Massachusetts Department of 
Public Utilities. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22100/June 23, 1981 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 


(70-6579) 


ORDER AUTHORIZING HOLDING COMPANY TO 
ACT AS SURETY FOR A SUBSIDIARY 


American Electric Power Company, Inc. (“AEP”), 
a registered holding company, has filed a declara- 
tion with this Commission pursuant to Sections 
12(b) and 12(f) of the Public Utility Holding Com- 
pany Act of 1935 (‘Act’) and Rule 45 promulgated 
thereunder. 


AEP proposes to act as surety for Wheeling Elec- 
tric Company (‘‘Wheeling’’), a public utility subsidi- 
ary of AEP, in connection with Wheeling’s plan to 
place increased electric rates into effect subject to 
refund. Pursuant to an order of the Public Service 
Commission of West Virginia, Wheeling may place 
such rates into effect commencing June 27, 1981, 
pending completion of an investigation by the 
West Virginia Commission with respect to the rate 
increase. The amount of the bond is estimated at 
$4,700,000, equal to the estimated additional an- 
nual revenue that the increased rates will provide. 
AEP will charge no fee to Wheeling for acting as 
surety. 


The fees, commission and expenses to be incur- 
red in connection with the proposed transaction 
are estimated at $2,500. It is stated that no state 
or federal regulatory authority, other than this 
Commission, has jurisdiction over the proposed 
transaction. 
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Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 22072), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, be and it hereby is, permitted to be- 
come effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated un- 
der the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 22101/June 24, 1981 
SEE 


SECURITIES ACT OF 1933 
Release No. 6323/June 24, 1981 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 22102/June 24, 1981 

In the Matter of 

CONNECTICUT YANKEE ATOMIC POWER 
COMPANY 

Hartford, Connecticut 


(70-6598) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF NOTES TO BANKS 


Connecticut Yankee Atomic Power Company 
(“Yankee’’), a subsidiary of Northeast Utilities and 
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the New England Electric System, registered hold- 
ing companies, has filed an application-declara- 
tion and an amendment thereto with this Commis- 
sion pursuant Sections 6(a) and 7 of the Public 
Utility Holding Company Act of 1935 (‘Act’) and 
Rule 50(a)(2) thereunder. 


Yankee proposes to issue and sell notes to banks 
from time to time through June 30, 1982. The ag- 
gregate principal amount of notes oustanding at 
any one time would not exceed $25,000,000. The 
notes would be dated as of the date of issue, 
would have a maximum maturity date of nine 
months, and would bear interest at the prime rate. 
The notes would be prepayable at any time with- 
out premium. Under the lines of credit Yankee 
must maintain compensating balances of 5% of 
the line of credit and 15% of actual borrowings. 
Assuming an 18% prime rate and full usage of the 
line of credit, the effective interest cost of borrow- 
ings under such balance requirements would be 
21.60%. 


The funds to be derived from the borrowing would 
be used to repay outstanding notes, to finance 
construction and to purchase nuclear fuel. Yankee 
estimates construction expenditures of 
$29,000,000 in 1981 and $27,000,000, in the 
1982, as well as nuclear fuel costs of $20,000,000 
in 1981 and $41,000,000 in 1982. 


The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 
to be $500. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transactions. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 22063) and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be and here- 
by is granted and permitted to become effective 
forthwith subject to the terms and conditions pre- 
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scribed in Rule 24 promulgated under the Act, ex- 
cept that certificates thereunder shall be filed 
quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22103/June 25, 1981 


In the Matter of 


EASTERN UTILITIES ASSOCIATES 
Boston, Massachusetts 


BLACKSTONE VALLEY ELECTRIC COMPANY 
Lincoln, Rhode Island 


EASTERN EDISON COMPANY 
Brockton, Massachusetts 


(70-6502) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF COMMON STOCK THROUGH A NEGOTI- 
ATED UNDERWRITING BY PARENT; CAPITAL 
CONTRIBUTION TO SUBSIDIARIES; EXCEP- 
TION FROM COMPETITIVE BIDDING 


Eastern Utilities Associates (“EUA’”), a registered 
holding company, and Blackstone Valley Electric 
Company (‘Blackstone’) and Eastern Edison 
Company (‘‘Eastern Edison’’), subsidiaries of 
EUA, have filed an application-declaration, and 
amendments thereto, with this Commission under 
Sections 6(a), 7, 12(b) and 12(f) of the Public Utili- 
ty Holding Company Act of 1935 (‘‘Act’’), and 
Rules 45 and 50(a)(5) thereunder. 


EUA proposes to issue and sell 900,000 shares of 
$5 par value common stock with total proceeds 
estimated to be approximately $10,000,000. EVA 
requests an exception from the competitive bid- 
ding requirements of Rule 50 pursuant to Rule 
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50(a)(5) for the negotiated sale of common stock 
to underwriters. EUA states that the exception is 
justified because the company has had unsatis- 
factory experiences with recent common stock of- 
ferings at competitive bidding, substantial sales ef- 
fort by underwriters is necessary to successfully 
market EUA’s stock, and the small size of the of- 
fering deters competitive bids. 


EUA has executed a contract, subject to approval 
of this Commission, with the underwriting group 
which has been formed to market EUA’s common 
stock. The underwriting syndicate has contracted 
to purchase the 900,000 shares of EUA’s common 
stock for public distribution. The initial public offer- 
ing price will be $11.625. The underwriters’ com- 
pensation will be 4.90% of the initial public offering 
price. EVA will receive the initial public offering 
price, less the underwriters’ compensation. The 
maximum selling commission to dealers will be 
$.40 per share. 


It is found that, under current conditions, both the 
price to be received by EVA and the underwriting 
compensation provided for in the contracts for the 
sale of the common stock are reasonable and that 
all of the requirements of the Act and of the rules 
thereunder, including the requirements of Section 
7(d), are satisfied. 


The net proceeds will be used to make capital 
contributions to Eastern Edison and/or Blackstone. 
The amount of such contributions will depend 
upon various factors, including the proceeds re- 
ceived by EVA, but will not exceed $11,700,000 
for Eastern Edison and $1,500,000 for Blackstone. 
Eastern Edison and Blackstone will use the funds 
received, together with other available cash, to fi- 
nance their businesses including the repayment of 
short-term bank borrowings. 


The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 
to be $94,320, including $30,000 for the fees and 
expenses of counsel and $29,000 for printing ex- 
penses. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
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scribed in Rule 23 promulgated under the Act 
(HCAR No. 22006) and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be and here- 
by is granted and permitted to become effective 
forthwith subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act, ex- 
cept that certificates thereunder shall be filed 
quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 636/June 23, 1981 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until 
July 20, 1981 to request a hearing on an applica- 
tion by Lifemark Corporation, pursuant to Section 
310(b)(1)(ii) of the Trust Indenture Act of 1939 
declaring that the trusteeship of Manufacturers 
Hanover Trust Company (‘‘Manufacturers’”’) under 
such indentures is not so likely to involve a materi- 
al conflict of interest as to make it necessary to 
disqualify Manufacturers from acting as trustee. 
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TRUST INDENTURE ACT OF 1939 
Release No. 637/June 24, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6323/June 24, 1981 





INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11821/June 19, 1981 


In the Matter of 
NATIONWIDE LIFE INSURANCE COMPANY 
and 


MFS VARIABLE ACCOUNT 
One Nationwide Plaza 
Columbus, OH 43216 


(812-4891) 


NOTICE OF APPLICATION FOR AN AMENDED 
ORDER PURSUANT TO SECTION 11 OF THE 
INVESTMENT COMPANY ACT OF 1940 AP- 
PROVING CERTAIN OFFERS OR EXCHANGE 
AND PURSUANT TO SECTION 6(c) OF THE ACT 
AMENDING CERTAIN EXEMPTIONS FROM 
SECTIONS 2(a)(32), 2(a)(35), 22(c), 26(a)(2)(C), 
27(c)(1), 27(c)(2) AND 27(d) OF THE ACT AND 
RULE 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Nationwide Life 
Insurance Company (‘Nationwide Life’), a stock 
life insurance company organized under the laws 
of the State of Ohio, and its MFS Variable Account 
(the “Variable Account’), registered under the In- 
vestment Company Act of 1940 (the ‘‘Act’) as a 
unit investment trust (hereinafter “Applicants’), 
filed an application on June 10, 1981, pursuant to 
Section 11 of the Act for an amended order ap- 
proving certain offers of exchange, and pursuant 
to Section 6(c) of the Act, for an order amending 
certain exemptions previously granted from Sec- 
tions 2(a)(32), 2(a)(35), 22(c), 26(a)(2)(C), 
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27(c)(1), 27(c)(2), 27(d) and Rule 22c-1 of the 
Act, insofar as such exemptions are necessary to 
permit the transactions described below. All inter- 
ested persons are referred to the Application on 
file with the Commission for a statement of the 
representations made therein, which are summa- 
rized below. 


Under the combination fixed and variable annuity 
contracts (the ‘‘Contracts’’), proposed to be 
amended, the purchasers are not assessed a tra- 
ditional frontend sales load at the time purchase 
payments are made. A purchaser may make a 
single purchase payment, an irregular series of 
periodic purchase payments, or a regular series of 
periodic purchase payments. The amount and fre- 
quency of purchase payments is discretionary with 
the purchaser, and no requirements are imposed 
except for minimum amounts of the initial pur- 
chase payments ($1,500 for non-qualified con- 
tracts and $300 on an annualized basis for the first 
contract year for qualified contracts). The purchas- 
er may allocate all or a portion of each purchase 
payment among one or more of nine sub-accounts 
of the Variable Account, each consisting of the 
shares of one of nine mutual funds managed by 
Massachusetts Financial Services Company, of 
Boston, or to the general account of Nationwide 
Life. The Contracts provide for the accumulation of 
such purchase payments with accrued earnings, 
until the annuity commencement date selected by 
the purchaser, at which time annuity payments be- 
gin as designated by the contract owner. 


The contract owner may, at any time prior to the 
annuity commencement date, withdraw some or 
all of the accumulated contract value, subject to a 
contingent deferred sales charge, which is applied 
in the case of certain withdrawals by a contract 
owner from the contract value. The contingent de- 
ferred sales charge equals 5 percent of the lesser 
of (1) all purchase payments received during the 
96 months immediately prior to the valuation peri- 
od during which the surrender is requested; or (2) 
the amount surrendered. The cumulative sum of 
all such charges, per contract owner, does not ex- 
ceed 5 percent of that owner’s purchase payments 
received during the 96 months immediately prior to 
the valuation period during which the surrender is 
requested; and no such charge is made against 
any values which have been held under the Con- 
tracts for at least 96 months. The contingent de- 
ferred sales charge is retained by Nationwide Life 
to reimburse it for the expenses incurred in con- 
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nection with the sale of the Contracts. These ex- 
penses include commissions, promotional costs, 
sales administration, and similar sales related ex- 
penses. 


An exception to the contingent deferred sales 
charge currently permits certain surrenders with- 
out the imposition of a charge after the beginning 
of the third Contract year. Under the exception, a 
contract owner may redeem up to 10 percent of 
purchase payments made within 96 months imme- 
diately prior to the valuation period during which 
the surrender is requested without imposition of 
the contingent deferred sales charge. Therefore, 
the contingent deferred sales charge currently 
applies only after an amount equal to 10 percent 
of such purchase payments has been redeemed 
free of such charges. 


Applicants propose a modification in the imposi- 
tion of the contingent deferred sales charge when 
the Contract Owner requests certain partial sur- 
renders of Contract Values under the following cir- 
cumstances: For each purchase payment made 
under Contracts issued on or after January 1, 
1981, and for additional purchase payments made 
on or after January 1, 1981, under Contracts is- 
sued before that date, the Contract Owner may, 
after the first year from the date of each purchase 
payment, withdraw without a contingent deferred 
sales charge, up to 5% of that purchase payment, 
less the amount of such purchase payment previ- 
ously surrendered free of charge, for each year 
that the purchase payment has remained on de- 
posit. 


Other charges assessed by Nationwide Life under 
the Contracts, which are not changed by the modi- 
fications of the withdrawal provision, include an 
annual contract maintenance charge of $30 per 
Contract and an asset charge equal, on an annual 
basis, to 1.3 percent of the daily net asset value of 
the assets of the Variable Account. The asset 
charge is composed of a mortality risk premium, 
equal to .8 percent, and on expense risk charge, 
equal to .5 percent. These charges are calculated 
solely to reimburse Nationwide Life for costs relat- 
ed to administration of the Contracts and the as- 
sumption of mortality and expense risks. 


Applicants assert that none of the original ration- 
ale for the earlier granting of the exemptions is in 
any way changed by the proposed modification of 


1392/SEC DOCKET 


the provisions for certain withdrawals without con- 
tingent deferred sales charge. In this regard, refer- 
ence is made to the original application of Appli- 
cants, sought to be amended by this Application, 
which was noticed on January 15, 1979, in Re- 
lease No. 40-10557, and granted on February 12, 
1979, in Release No. 40-10590. 


Section 2(a)(35) 


Section 2(a)(35) of the Act defines “sales load” as 
the difference between the price of a security to 
the public and that portion of the proceeds from its 
sale which is received and invested or held for in- 
vestment by the issuer, less any portion of such 
difference deducted for trustee’s or custodian’s 
fees, insurance premiums, issue taxes or adminis- 
trative expenses or fees which are not properly 
chargeable to sales or promotional activities. Ap- 
plicants assert that the contingent deferred sales 
charge is not made inconsistent with the intent of 
the definition of “sales load” contained in the Act, 
by virtue of the proposed modification of the with- 
drawal provision. The contingent deferred sales 
charge would still fit within the Section 2(a)(35) 
definition of sales load, but for the timing of the im- 
position of the charge. Nevertheless, Applicants 
have requested an exemption from the provisions 
of Section 2(a)(35), to the extent necessary, to im- 
plement the proposed revision of the Contracts. 


Section 22(c) and Rule 22c-1 


Rule 22c-1 promulgated under Section 22(c) of 
the Act, in pertinent part, prohibits a registered in- 
vestment company issuing a redeemable security 
from selling, redeeming, or repurchasing any such 
security except at a price based on the current net 
asset value of such security. Applicants submit 
that implementation of the proposed change in the 
free withdrawal provision will in no way make the 
contingent deferred sales charge violative of Sec- 
tion 22(c) or Rule 22c-1 promulgated thereunder. 
When a surrender is requested to effect a cash 
withdrawal, the price on redemption will be based 
on the current net asset value. The contingent de- 
ferred sales charge, when applicable, will merely 
be deducted at the time of redemption in arriving 
at the contract owner’s proportionate share or ac- 
count value. However, Applicants have requested 
an amended exemption from the provisions of 
Section 22(c) and Rule 22c-1 thereunder, to the 
extent necessary, to implement the change in the 
withdrawal provision of the Contracts. 
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Sections 26(a)(2)(C) and 27(c)(2) 


Section 26(a)(2)(C) provides that no payment to 
the depositor of, or a principal underwriter for, a 
registered unit investment trust shall be allowed 
the trustee or the custodian as an expense. Appli- 
cants assert that the contingent deferred sales 
charge is not the typical kind of “expense” con- 
templated by Section 26(a)(2) and submit that the 
requirements of this section were not intended to 
preclude the depositor of a unit investment trust 
from taking a sales load. Applicants also assert 
that the contingent deferred sales charge is in- 
tended specifically and solely to reimburse Appli- 
cants for sales related expenses. The deferral of 
the imposition of this charge, and making it contin- 
gent upon an event which may never occur, and 
the proposed change in the provision of the Con- 
tracts for certain withdrawals without charge, do 
not change the basic nature of this charge as a 
sales charge to which Section 26(a)(2)(C) was not 
intended to apply. 


Section 27(c)(2) of the Act makes it unlawful to 
sell any periodic payment plan certificate unless 
the proceeds of all payments on such certificates 
are deposited with a custodian having the qualifi- 
cations described in Section 26(a)(1), and are held 
by such custodian under an agreement containing 
substantially the provisions required in Sections 
26(a)(2) and (3) of the Act. Section 27(c)(2) ex- 
cepts deductions for sales load from the require- 
ment that the proceeds by deposited with a 
custodian. Applicants assert that the contingent 
deferred sales charge is a sales load to which this 
exception should apply, and that deferring the im- 
position of the charge, making it contingent upon 
an event which might never occur, and permitting 
certain withdrawals without the charge should in 
no way be construed as violative of Section 
27(c)(2). 


While Applicants assert that the sections should 
be construed as set forth above, they nevertheless 
have requested amendment of their original 
exemptive order from Sections 26(a)(2)(C), and 
27(c)(2), to the extent necessary, to permit the 
proposed change in the Contract provision for cer- 
tain withdrawals without charge. 


Applicants consent to the amended exemptions 
requested from Sections 26(a)(2)(C) and 27(c)(2) 
being made subject to the following conditions: (1) 
that the charges to variable annuity contract own- 
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ers for administrative services shall not exceed 
such reasonable amounts as the Commission 
shall prescribe, jurisdiction being reserved for 
such purpose, and (2) that the payments of sums 
and charges out of the assets of the Account shall 
not be deemed to be exempted from regulation by 
the Commission by reason of the requested order, 
provided that the Applicants’ consent to this condi- 
tion shall not be deemed to be a concession to the 
Commission of authority to regulate the payment 
of sums and charges out of such assets other than 
charges for administrative services; and Appli- 
cants reserve the right in any proceeding before 
the Commission or in any suit or action in any 
court, to assert that the Commission has no au- 
thority to regulate the payments of such other 
sums or charges. 


Section 27(c)(1) 


Section 27(c)(1) of the Act prohibits restrictions on 
the redemption of contracts of the nature of those 
which are the subject of this Application. Appli- 
cants submit that the proposed change in the with- 
drawal provision of the Contracts does not make 
the assessment of a contingent deferred sales 
charge upon certain redemptions, which is fully 
disclosed in the prospectus, such a restriction on 
redemption. 


Sections 2(c)(32) and 27(d) 


Section 2(a)(32) of the Act defines ‘redeemable 
security” as any security under the terms of which 
the holder, upon its presentation to the issuer, is 
entitled to receive approximately his proportionate 
share of the issuer’s current net assets, or the 
cash equivalent thereof. Section 27(d) of the Act 
requires that the holder of a periodic payment plan 
certificate be able to surrender the certificate un- 
der certain circumstances with the recovery of cer- 
tain front-end sales charges. Applicants submit 
that the imposition of the contigent deferred sales 
charge does not violate Section 2(a)(32) or Sec- 
tion 27(d), and that this assertion is not altered by 
the proposed change in the withdrawal provision 
of the Contracts. Nevertheless, Applicants have 
requested amendment of their original exemptive 
order from Sections 2(a)(32) and 27(d), to the ex- 
tent necessary to permit the proposed change in 
the Contract provision for certain withdrawals with- 
out charge. 


Applicants suggest that the amended exemptions 
requested are appropriate and in the public inter- 
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est, are consistent with the protection of investors, 
and are consistent with the purposes fairly intend- 
ed by the policy and provisions of the Act. 


Section 11 


Section 11(a) of the Act provides that it shall be 
unlawful for any registered open-end company or 
any principal underwriter for such company to 
make or caused to be maue an offer to the holder 
of a security of such company or any other open- 
end investment company to exchange his security 
for a security in the same or another such compa- 
ny on any basis other than the relative net asset 
values of the respective securities to be ex- 
changed, unless the terms of the offer have first 
been submitted to and approved by the Commis- 
sion. Section 11(c) provides that, irrespective of 
the basis of exchange, the provisions of Section 
11(a) shall be applicable to any type of offer of the 
exchange of the securities of registered unit in- 
vestment trusts for the securities of any other in- 
vestment company. 


Applicants request an amended order pursuant to 
Sections 11(a) and 11(c) to permit contract own- 
ers, upon written request, to transfer part or all of 
their contract value from the Variable Account to 
Nationwide Life’s general account, or up to 25% of 
their fixed account contract value from Nationwide 
Life’s general account to the Variable Account 
within any twelve month period; and also to permit 
transfers of Variable Account contract values 
among the subaccounts of the Variable Account, 
pursuant to such terms and conditions as may be 
imposed by the mutual funds comprising the sub- 
accounts of the Variable Account. Both of such 
types of transfers described above are effected at 
net asset value, with no assessment of any kind of 
transaction or sales charge against owners for ef- 
fecting such transfers. 


Applicants assert that the transfer rights, the offer- 
ing of which has been approved by the Commis- 
sion’s previous order, are in no way affected by 
the proposed change in the withdrawal provision 
of the Contracts; nevertheless, Applicants are re- 
questing amendment of their original order pursu- 
ant to Section 11, to the extent deemed necessa- 
ry, to permit the offer of transfer rights described 
above. 
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Section 6(c) 


Section 6(c) of the Act provides that the Commis- 
sion, by order upon application, may conditionally 
or unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities or transactions from any provision of the 
Act, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provi- 
sions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 14, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his/her interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he/she 
may request that he/she be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C., 20549. A copy of such request shall be 
served personally or by mail upon Applicants at 
the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application will be is- 
sued, as of course, following July 14, 1981, unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11822/June 19, 1981 


In the Matter of 


MUNICIPAL FUND FOR TEMPORARY 
INVESTMENT 

Suite 204, Webster Building 

Concord Plaza 

3411 Silverside Road 

Wilmington, Delaware 19810 


(812-4469) 


NOTICE OF FILING OF AN APPLICATION FOR 
AN ORDER PURSUANT TO SECTION 6(c) OF 
THE ACT EXEMPTING APPLICANT FROM THE 
PROVISIONS OF SECTIONS 2(a)(41) AND 
12(d)(3) OF THE ACT AND RULES 2a-4 AND 
22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Municipal Fund 
for Temporary Investment (‘Applicant’), regis- 
tered under the Investment Company Act of 1940 
(“Act”) as an open-end, diversified, management 
investment company, filed an application on May 
1, 1979, and amendments thereto on August 10, 
1979, September 25, 1980, March 18, 1981, and 


June 15, 1981, seeking an order of the Commis- 
sion pursuant to Section 6(c) of the Act exempting 
Applicant from the provisions of Section 12(d)(3) 
of the Act to the extent necessary to permit Appli- 
cant to acquire rights to sell its portfolio securities 
to brokers or dealers and from the provisions of 
Section 2(a)(41) of the Act and Rules 2a-4 and 
22c-1 thereunder to the extent necessary to per- 
mit Applicant to value in the manner described in 
the application such rights acquired from banks, 
brokers or dealers. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


According to the application, Applicant was organ- 
ized by Shearson Loeb Rhoades, Inc. (‘“Shear- 
son’), Applicant's administrator and distributor, to 
be a “companion” to two money market funds also 
sponsored by Shearson in order to provide institu- 
tions the alternative of earning tax-exempt income 
on the investment of short-term cash reserves. Ap- 
plicant states that its investment objective, which 
is to provide as high a level of current interest in- 
come exempt from federal income taxes as is con- 
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sistent with relative stability of principal, is pur- 
sued by investing in short-term obligations issued 
by or on behalf of states, territories and posses- 
sions of the United States and the District of Co- 
lumbia, or their political subdivisions, agencies, in- 
strumentalities or authorities, the interest from 
which, in the opinion of counsel to the issuer, is 
exempt from federal income tax (‘Municipal 
Bonds’). Accordingly, Applicant states that it may 
not purchase “money market” or other taxable ob- 
ligations, and that during defensive periods or 
when suitable tax-exempt obligations are unavail- 
able, it may hold uninvested cash reserves. Appli- 
cant further states that it does not seek profits 
through short-term trading but intends to hold its 
portfolio securities to maturity. 


Applicant represents that, as permitted by a prior 
exemptive order received from the Commission 
(Investment Company Act Release No. 11500, De- 
cember 19, 1980), subject to certain conditions, it 
has maintained a $1.00 constant net asset value 
per share and a relatively stable daily dividend by 
keeping its average weighted portfolio maturity un- 
der 120 days, excluding realized and unrealized 
gains and losses from dividends, and calculating 
net asset value per share by using the amortized 
cost method of portfolio valuation. 


Applicant states that in addition to a constant net 
asset value per share, its shareholders require the 
ability to receive same-day redemption proceeds 
in federal funds. As described in Applicant's pro- 
spectus, redemption orders received before 12:00 
noon, Wilmington time, will be effected at the net 
asset value determined at noon and shareholders 
will receive same-day redemption proceeds from 
federal funds. The federal funds wire closes for 
transmission purposes at 3:00 p.m. Therefore, Ap- 
plicant states that it has little time to obtain (either 
from maturing portfolio securities or settlements 
arranged that day on sales of securities) the cash 
needed to meet net redemptions. Because the ma- 
turity dates of the Municipal Bonds held in Appli- 
cant’s portfolio are relatively infrequent and non- 
negotiable, Applicant maintains that it cannot rely 
on scheduled maturities to meet net redemptions. 
In addition, Applicant asserts that regular settle- 
ment on sales of Portfolio securities takes five 
business days; thus, unless prior arrangements 
assuring immediate liquidity have been made, the 
riegotiation of same-day settlements on sales of 
portfolio securities within the brief time available is 
frequently impossible or may require Applicant to 
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receive a less favorable execution price on a sale 
even though the securities sold have a short re- 
maining maturity. Applicant states that the invest- 
ment techniques used by taxable money market 
funds to obtain liquidity are not viable options be- 
cause they are prohibitively expensive (borrowing) 
or would produce taxable income (repurchase 
agreements). 


Applicant proposes to improve its portfolio liquidity 
by assuring same-day settlements on portfolio 
sales (and thus facilitate the same-day payments 
of redemption proceeds in federal funds) through 
the acquisition of “Stand-by Commitments.” As 
described by Applicant, a Stand-by Commitment is 
a right of a fund, when it purchases a Municipal 
Bond for its portfolio from a broker, dealer or other 
financial institution, to sell the same ) incipal 
amount of such securities back to the seller, at the 
fund’s option, at a specified price. Stand-by Com- 
mitments are also known as “puts”. Applicant 
states that its investment policies will permit the 
acquisition of Stand-by Commitments solely to fa- 
cilitate portfolio liquidity, and that the acquisition or 
exercisability of a Stand-by Commitment will not 
affect the valuation or maturity of its underlying 
portfolio, which will continue to be valued in ac- 
cordance with its amortized cost order, as it may 
be amended. 


Applicant states that the Stand-by Commitments 
will have the following features: (1) they will be in 
writing and will be physically held by Applicant's 
custodian; (2) they may be acquired when the re- 
maining maturity of the underlying securities is 
greater than 60 days but would not become exer- 
cisable by Applicant until the period commencing 
60 days prior to the underlying security's maturity; 
(3) Applicant’s rights to exercise them will be un- 
conditional and unqualified; (4) they will be en- 
tered into only with dealers, banks and broker- 
dealers who in the investment adviser’s opinion 
present a minimal risk of default; (5) although they 
will not be transferable, municipal securities pur- 
chased subject to such commitments could be 
sold to a third party at any time, even though the 
commitment was outstanding; and (6) their exer- 
cise price will be (i) Applicant’s acquisition cost of 
the municipal securities which are subject to the 
commitment (excluding any accrued interest which 
Applicant paid on their acquisition), less any amor- 
tized market premium or plus any amortized mar- 
ket or original issue discount during the period Ap- 
plicant owned the securities, plus (ii) all interest 
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accrued on the securities since the last interest 
payment date during the period the securities were 
owned by Applicant. Applicant further states that 
since it values Municipal Bonds on an amortized 
cost basis, the amount payable under a Stand-by 
Commitment will be substantially the same as the 
value assigned by Applicant to the underlying se- 
curities. Moreover, Applicant submits that there is 
little risk of an event occurring which would make 
amortized cost valuation of its portfolio securities 
inappropriate; however, Applicant represents that 
in the unlikely event that the market or fair value of 
securities in its portfolio were not substantially 
equivalent to their amortized cost value, the secu- 
rities would be valued on the basis of available 
market information and held to maturity. Applicant 
represents that it expects to refrain from exercis- 
ing the Stand-by Commitments in such a situation 
to avoid imposing a loss on a dealer and jeopar- 
dizing Applicant's business relationship with that 
dealer. 


According to the application, Applicant expects 
that Stand-by Commitments generally will be 
available without the payment of any direct or indi- 
rect consideration. However, if necessary or ad- 
visable, Applicant states that it will pay for Stand- 
by Commitments, either separately in cash or by 
paying a higher price for portfolio securities which 
are acquired subject to the commitment. As stated 
by Applicant, as a matter of policy, the total 
amount “paid” in either manner for outstanding 
Stand-by Commitments held in its portfolio will not 
exceed 12 of 1% of the value of its total assets cal- 
culated immediately after any Stand-by Commit- 
ment is acquired. 


As stated in the application, it is difficult to evalu- 
ate the likelihood of use or the potential benefit of 
a Stand-by Commitment. Therefore, Applicant 
states that the trustees will determine that Stand- 
by Commitments have a “fair value” of zero, re- 
gardless of whether any direct or indirect consid- 
eration was paid. Where Applicant has paid for a 
Stand-by Commitment, its cost will be reflected as 
unrealized depreciation for the period during which 
the commitment is held. In addition, Applicant 
states that for purposes of complying with the con- 
dition of its amortized cost order that the dollar- 
weighted average maturity of its portfolio shall not 
exceed 120 days, the maturity of a portfolio secu- 
rity shall not be considered shortened or otherwise 
affected by any Stand-by Commitment to which 
such security is subject. 
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Applicant states that the Internal Revenue Service 
(“IRS”) has issued a favorable private ruling to the 
effect that a registered investment company will 
be the owner of municipal securities acquired sub- 
ject to a put option and that interest on the securi- 
ties will be tax-exempt to the company; however, 
Applicant does not intend to seek a favorable rul- 
ing from the IRS with respect to its Stand-by Com- 
mitments. Applicant further states that there is no 
assurance that Stand-by Commitments will be 
available to it nor has it assumed that such com- 
mitments would continue to be available under all 
market conditions. 


In relevant part, Section 2(a)(41) of the Act defines 
value to mean: (i) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (ii) with re- 
spect to other securities and assets, fair value as 
determined in good faith by the board of directors. 
Rule 22c—1 under the Act provides, in part, that no 
registered investment company issuing any re- 
deemable security, and no principal underwriter 
thereof, shall sell, redeem or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next com- 
puted after receipt of tender of the security. Rule 
2a-—4 under the Act provides, in relevant part, that 
the “current net asset value” of a redeemable se- 
curity issued by a registered investment company 
used in computing its price for the purpose of dis- 
tribution, redemption and repurchase shall be an 
amount which reflects calculations made in ac- 
cordance with provisions of the rule and that port- 
folio securities with respect to which market quota- 
tions are readily available shall be valued at 
current market value and other securities and as- 
sets shall be valued at fair value as determined in 
good faith by the board of directors. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, conditionally 
or unconditionally exempt any person, security or 
transaction, or any class or classes of persons, 
securities or transactions, from any provision or 
provisions of the Act or the rules thereunder, if and 
to the extent that such exemption is necessary or 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Applicant requests an order pursuant to Sec- 
tion 6(c) of the Act exempting it from the provi- 
sions of Section 2(a)(41) of the Act and Rules 
2a-—4 and 22c-1 thereunder to the extent neces- 
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sary to permit it to value the Stand-by Commit- 
ments as proposed. 


Section 12(d)(3) of the Act, in relevant part, pro- 
hibits any registered investment company from 
purchasing or otherwise acquiring any security is- 
sued by or any other interest in the business of 
any person who is a broker, a dealer, is engaged 
in the business of underwriting, or is an invest- 
ment adviser. Therefore, Applicant also requests 
an order pursuant to Section 6(c) of the Act ex- 
empting it from the provisions of Section 12(d)(3) 
of the Act to the extent necessary to permit its ac- 
quisition of Stand-by Commitments from brokers 
or dealers. 


Applicant asserts that the requested relief is ap- 
propriate, is in the public interest, and is consist- 
ent with the protection of investors. Applicant sub- 
mits that the proposed acquisition of Stand-by 
Commitments will not affect the calculation of its 
net asset value per share and will not pose new in- 
vestment risks, but rather will improve its liquidity 
and ability to pay redemption proceeds the same 
day in federal funds. In addition, Applicant submits 
that its reliance upon the credit of dealers, banks 
and brokers from which it purchases commitments 
will be secured to the extent of the value of the un- 
derlying municipal securities which are subject to 
the commitment. Therefore, Applicant asserts that 
a Standby Commitment will present substantially 
less risk than a bank certificate of deposit and will 
be qualitatively no greater a risk than the risk of 
loss faced by any investment company which is 
holding securities pending settlement after having 
agreed to sell the securities to a broker or dealer 
in the ordinary course of business. Moreover, Ap- 
plicant represents that its investment adviser 
intends to evaluate periodically the credit of insti- 
tutions issuing Stand-by Commitments. For that 
reason and in light of the fact that Stand-by Com- 
mitments will not be ascribed value for purposes of 
determining Applicant’s net asset value, Applicant 
asserts that the acquisition of such commitments 
will not meaningfully expose its assets to the 
entrepreneurial risks of the investment banking 
business, nor require it to evaluate the credit of 
dealers in determining its net asset value. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 14, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
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est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11823/June 22, 1981 


In the Matter of 


THE CONVERTIBLE FUND OF JAPAN, LTD. 
1 Wall Street 
New York, NY 10005 


(811-2831) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 
UNDER THE ACT 


NOTICE IS HEREBY GIVEN that The Convertible 
Fund of Japan, Ltd. (“Applicant”), an open-end, 
diversified, management investment company reg- 
istered under the Investment Company Act of 
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1940 (‘‘Act’’), filed an application on March 23, 
1981, and an amendment thereto on May 22, 
1981, seeking an order of the Commission, pursu- 
ant to Section 8(f) of the Act, declaring that Appli- 
cant has ceased to be an investment company 
within trie meaning of the Act. All interested per- 
sons are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that it was organized on January 
27, 1978, under the laws of Maryland and is pres- 
ently a corporation in good standing. Applicant fur- 
ther states that it registered under the Act on May 
22, 1978, and that a registration statement was 
filed on February 14, 1979, pursuant to the Securi- 
ties Act of 1933, for 3,000,000 shares of common 
stock. According to the application, that registra- 
tion statement became effective on April 24, 1979, 
and a public offering of its shares commenced 
thereafter. 


Applicant states that its assets, as of March 16, 
1981, were $605,244 comprised of $501,601 in in- 
vestments at market value, $14,822 in cash, 
$43,771 in receivables, and $45,050 in other as- 
sets. Applicant further states that its debts, as of 
the same date, were $38,001, comprised of 
$36,429 in accounts payable and accrued ex- 
penses and $1,572 in redemptions payable. Appli- 
cant avers that it is not party to any litigation or 
administrative proceeding, that no assets have 
been transferred into a separate trust and that no 
distribution to any of its securityholders is contem- 
plated. 


According to the application, Applicant had 56 
shareholders as of March 19, 1981. Applicant de- 
clares that it does not have a current prospectus 
and would like to withdraw its registration and op- 
erate as a private company. Applicant avers that it 
is not making and does not presently propose to 
make a public offering of its securities, and that 
none of its shareholders is a company which owns 
10 percent or more of its outstanding securities. 
Applicant represents that it will take all appropriate 
steps to avoid having more than 100 beneficial 
owners of its outstanding securities. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased 
to be an investment company as defined in the 
Act, it shall so declare by order and, upon the tak- 
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ing effect of such order, the registration of such 
company under the Act shall cease to be in effect. 
Section 3(c)(1) of the Act, in pertinent part, ex- 
cludes from Act’s definition of “investment compa- 
ny” any issuer whose outstanding securities (other 
than short-term paper) are beneficially owned by 
not more than one hundred persons and which is 
not making and does not presently propose to 
make a public offering of its securities. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 16, 1981, at 5:30 
p.m., submit to the Commission in writing, a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application herein will be is- 
sued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11824/June 22, 1981 


in the Matter of 


OFFERMAN MONEY MARKET FUND, INC. 
5100 Gamble Drive 
Minneapolis, MN 55481 


(812-4854) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 and 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Offerman Money 
Market Fund, Inc. (“Applicant”), an open-end, di- 
versified, management investment company, filed 
an application on March 27, 1981, and an amend- 
ment thereto on June 4, 1981, requesting an order 
of the Commission, pursuant to Section 6(c) of the 
Investment Company Act of 1940 (‘‘Act’’), ex- 
empting Applicant from the provisions of Section 
2(a)(41) of the Act and Rules 2a—4 and 22c-1 
thereunder, permitting Applicant to compute its net 
asset value per share, for the purpose of effecting 
sales, redemptions, and repurchase of its shares, 
using the amortized cost method of valuation. All 
interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Applicant states that it is a corporation which was 
organized under the laws of Minnesota on March 
12, 1981. Applicant has filed a Notification of Reg- 
istration under the Act and a registration statement 
under the Act and the Securities Act of 1933, as 
amended. The registration statement has not yet 
been declared effective and, therefore, Applicant 
states it has not commenced distribution of its 
shares. Applicant represents that it is a “money 
market” fund designated as an investment vehicle 
for individuals, fiduciaries, and institutions with 
temporary cash balances or cash reserves. Appli- 
cant also represents that its investment objective 
will be to provide maximum current income to the 
extent consistent with stability of principal through 
investment in money market instruments maturing 
in 12 months or less. 
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As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by an investment com- 
pany’s board of directors. 


Rule 22c-1 provides, in part, that no registered in- 
vestment company or principal underwriter there- 
for issuing any redeemable security shall sell, re- 
deem or repurchase any such security except at a 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption cr of an or- 
der to purchase or to sell such security. Rule 2a—4 
provides, as here relevant, that the current net as- 
set value of a redeemable security issued by a 
registered investment company used in computing 
its price for the purpose of distribution, redemption 
and repurchase shall be an amount which reflects 
calculations made substantially in accordance with 
the provisions of that rule, with estimates used 
where necessary or appropriate. Rule 2a—4 further 
states that portfolio securities with respect to 
which market quotations are readily available shall 
be valued at current market value, and that other 
securities and assets shall be valued at fair value 
as determined in good faith by an investment com- 
pany’s board of directors. Prior to the filing of the 
application, the Commissioned expressed its view 
that, among other things, Rule 2a—4 under the Act 
requires that portfolio instruments of “money mar- 
ket’ funds be valued with reference to market fac- 
tors, and it would be inconsistent generally with 
the provisions of Rule 2a—4 for a ‘““money market” 
fund to value its portfolio instruments on an amor- 
tized cost basis (Investment Company Act Re- 
lease No. 9786, May 31, 1977). 


According to the application, Applicant desires to 
offer its shares to the public at a constant net as- 
set value per share of $1.00 for purposes of sale, 


redemption, and repurchase. Applicant states that 


it believes the maintenance of a constant net asset 
value per share will afford its investors the con- 
venience of being able to determine the value of 
their investment simply by knowing the number of 
shares they own. Applicant represents that its 
board of directors has determined that the best 
method currently available for maintaining a stable 
$1.00 net asset value per share, without having to 
include in a daily dividend realized and unrealized 
short-term gains and losses on securities in its 
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portfolio, is the amortized cost method. The appli- 
cant states that Applicant's management believes 
that it is essential that Applicant be permitted to 
use the amortized cost method of vaiuation in or- 
der to be competitive with other money market 
funds. In addition, Applicant represents that its 
board of directors has determined in good faith 
that, absent unusual circumstances, amortized 
cost value will reflect the fair value of the portfolio 
securities of offerman and that adherence to cer- 
tain conditions to which Applicant consents as a 
condition of any order issued in this matter will 
substantially reduce the likelihood of dilution of the 
assets or income of investors, or of other detri- 
mental effects resulting from overvaluation or un- 
dervaluation of its shares. 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


Applicant states that it believes the requested re- 
lief is appropriate in the public interest and con- 
sistent with the protection of investors and the pur- 
poses fairly intended by the policy and provisions 
of the Act. Accordingly, Applicant requests that the 
Commission issue an order pursuant to Section 
6(c) of the Act exempting Applicant from the provi- 
sions of Section 2(a)(41) of the Act and Rules 
2a—4 and 22c-1 thereunder to the extent neces- 
sary to permit Applicant to compute its net asset 
value per share for the purposes of effecting 
sales, redemptions, and repurchases of its shares, 
using the amortized cost method. Applicant agrees 
that the following conditions may be imposed in 
any order granting the exemptions requested 
hereby: 

1. In supervising the operations of Applicant and 
delegating special responsibilities involving 
portfolio management to the investment adviser 
of Applicant, the board of directors of Applicant 
undertakes—as a particular responsibility withn 
the overall duty of care owed to its sharehold- 
ers—to establish procedures reasonably de- 
signed, taking into account current market con- 
ditions and Applicant's investment objective, to 
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stabilize Applicant's net asset value per share, 
computed for the purpose of distribution, re- 
demption and repurchase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
the board of directors shali be the following: 


(a) Review by the board of directors, as it 
deems appropriate and at such intervals 
as are reasonable in light of current mar- 
ket conditions, to determine the extent of 
deviation, if any, of the net asset value 
per share as determined by using avail- 
able market quotations from Applicant’s 
$1:00 amortized cost price per share, 
and the maintenance of records of such 
review. To fulfill this condition, Applicant 
intends to use actual quotations or esti- 
mates of market value reflecting current 
market conditions chosen by the board of 
directors in the exercise of its discretion 
to be appropriate indicators of value, 
which may include, inter alia, (1) quota- 
tions or estimates of market value for in- 
dividual portfolio instruments, or (2) 
values obtained from yield data relating 
to classes of money market instruments 
published by reputable sources. 


In the event such deviation from Appli- 
cant’s $1.00 amortized cost price per 
share exceeds ¥2 of 1 percent, a require- 
ment that the board of directors will 
promptly consider what action, if any, 
should be initiated. 


If the board of directors believes the ex- 
tent of any deviation from Applicant’s 
$1.00 amortized cost price per share may 
result in material dilution or other unfair 
results to investors or existing sharehold- 
ers, it shall take such action as it deems 
appropriate to eliminate or to reduce to 
the extent reasonably practicable such 
dilution or unfair results, which may in- 
clude: selling portfolio instruments prior 
to maturity to realize capital gains or 
losses or to shorten Applicant’s average 
portfolio maturity; withholding dividends; 
redemption of shares in kind; or utilizing 
a net asset value per share as deter- 
mined by using available market quota- 
tions. 
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3. Applicant will maintain a dollar-weighted aver- 


age portfolio maturity appropriate to its objec- 
tive of maintaining a stable net asset value per 
share; provided, however, that Applicant will not 
(a) purchase any instrument with a remaining 
maturity of greater than one year or (b) maintain 
a dollar-weighted average portfolio maturity 
which exceeds 120 days. If the disposition of a 
portfolio instrument should result in a dollar- 
weighted average portfolio maturity in excess of 
120 days, Applicant will invest its available cash 
in such a manner as to reduce such average 
maturity to 120 days or iess as soon as reason- 
ably practicable. 


. Applicant will record, maintain, and preserve 


permanently in an easily accessible place a 
written copy of the procedures (and any modifi- 
cations thereto) described in paragraph 1 
above, and Applicant will record, maintain, and 
preserve for a period of not less than six years 
(the first two years in an easily accessible 
place) a written record of the board of directors’ 
considerations and actions taken in connection 
with the discharge of its responsibilities, as set 
forth above, to be included in the minutes of the 
board of directors’ meetings. The documents 
preserved pursuant to this condition shall be 
subject to inspection by the Commission in ac- 
cordance with Section 31(b) of the Act, as if 
such documents were records required to be 
maintained pursuant to rules adopted under 
Section 31(a) of the Act. 


. Applicant will limit its portfolio investments, 


including repurchase agreements, to those 
United States dollar-denominated instruments 
which its board of directors determines present 
minimal credit risks, and which are of “high 
quality” as determined by any major rating serv- 
ice, or in the case of any instrument that is not 
rated, of comparable quality as determined by 
its board of directors. 


. Applicant will include in each quarterly report, 


as an attachment to Form N-1Q, a statement 
as to whether any action pursuant to paragraph 
2(c) above was taken during the preceeding fis- 
cal quarter and, if any such action was taken, 
will describe the nature and circumstances of 
such action. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 16, 1981, at 5:30 
p.m., submit to the Commission in writing, a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application herein will be is- 
sued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11825/June 24, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6323/June 24, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11826/June_ , 1981 


In the Matter of 


21 C VENTURE CAPITAL CORPORATION 
% John B. Street, Jr., Esquire 

Coolidge Bank Building 

65 Main Street 

Watertown, MA 02172 


(811-2375) 


ORDER TERMINATING REGISTRATION PUR- 
SUANT TO SECTION 8(f) OF THE ACT 


On May 19, 1981, a notice was issued (Investment 
Company Act Release No., 11782) of a proposal 
by the Commission, pursuant to Section 8(f) of the 
Investment Company Act of 1940 (‘Act’), to de- 
clare by order on its own motion that 21 C Venture 
Capital Corporation (‘Fund’), registered under the 
Act as a closed-end, non-diversified, management 
investment company, has ceased to be an invest- 
ment company as defined by the Act. The notice 
gave interested persons an opportunity to request 
a hearing and stated that an order terminating the 
registration of the Fund would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter having been considered, it is found 
that the Fund has ceased to be an investment 
company as defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration under the Act by 21 C 
Venture Capital Corporation shall forthwith cease 
to be in effect. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11827/June, 1981 


In the Matter of 


NATIONAL PERFORMANCE FUND, INC. 
% William H. Manger, Esquire 

4314 St. Paul Street 

Baltimore, MD 21218 


(811-1798) 


ORDER TERMINATING REGISTRATION PUR- 
SUANT TO SECTION 8(f) OF THE ACT 


On May 19, 1981, a notice was issued (Investment 
Company Act Release No. 11781) of a proposal 
by the Commission, pursuant to Section 8(f) of the 
investment Company Act of 1940 (‘‘Act’’), to de- 
clare by order on its own motion that National Per- 
formance Fund, Inc. (‘Fund’), registered under 
the Act as an open-end, non-diversified manage- 
ment investment company, has ceased to be an 
investment company as defined by the Act. The 
notice gave interested persons an opportunity to 
request a hearing and stated that an order 
terminating the registration of the Fund would be 
issued as of course unless a hearing should be or- 
dered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found 
that the Fund has ceased to be an investment 
company as defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration under the Act of National 
Performance Fund, Inc., shall forthwith cease to 
be in effect. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11828/June 24, 1981 


In the Matter of 


PRECIOUS METALS HOLDINGS, INC. 
60 State Street 
Boston, Massachusetts 02109 


(812-4872) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER GRANTING AN EXEMPTION FROM 
SECTION 2(a)(19) OF THE ACT TO THE EX- 
TENT NECESSARY TO COMPLY WITH SEC- 
TION 15(f)(1)(A) OF THE ACT. 


NOTICE IS HEREBY GIVEN that Precious Metals 
Holdings, Inc. (the ‘“Applicant’), a closed-end, di- 
versified, management investment company regis- 
tered under the Investment Company Act of 1940 
(“Act”), filed an application on May 8, 1981, pur- 
suant to Section 6(c) of the Act, requesting an Or- 
der exempting the Applicant from the provisions of 
Section 2(a)(19) of the Act to the extent necessary 
to permit compliance with Section 15(f)(1)(A) of 
the Act. All interested persons are referred to the 
application on file witm the Commission for a state- 
ment of the representations contained therein, 
which are summarized below. 


Applicant states that it is a Delaware corporation 
and has its principal place of business at 60 State 
Street; Boston, Massachusetts. Applicant states 
that its principal investment objective is to seek 
long-term capital appreciation and protection of 
the purchasing power of the shareholders’ capital. 
The generation of current income is only a sec- 
ondary objective. 


Applicant states that pursuant to such objective its 
policy is to invest not less than 80% of its net as- 
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sets in securities of companies engaged in (or 
receiving at least 50% of their revenues from other 
companies engaged in) mining, processing or 
dealing in gold or other precious metals and min- 
erals. Applicant states that it also has a subsidiary 
which is authorized to invest directly in gold bullion 
and other precious metals. Applicant's By-Laws 
provide for the indemnification of its directors un- 
der certain circumstances. Applicant states that its 
shares are traded on the over-the-counter market 
and are listed on the American and Pacific Stock 
Exchanges. 


Applicant states that, prior to November 9, 1979, 
its investment adviser was Phoenix Investment 
Counsel of Boston, Inc. (‘“‘Phoenix’’). In 1979 
Phoenix sold certain of its assets and business 
releating to the provision of investment advice and 
certain management services on behalf of the Ap- 
plicant and private accounts to Harbor Capital 
Management Company, Inc. (‘Harbor’). The pur- 
chase and sale of Harbor was effected only after 
approval by the shareholders of the Applicant of 
an investment advisory contract with Harbor. 


Applicant states that Harbor was incorporated in 
Massachusetts on August 9, 1979, with offices at 
60 State Street, Boston, Massachusetts, 02109; 
and is registered as an investment adviser under 
Federal and certain state laws. Applicant states 
that the directors of Harbor are Alan S. Fields, 
Lawrence J. Marks, Malcolm Pirnie, Ill, Richard A. 
Spindler, E. William Hansen and Frederick G.P. 
Thorne, President and principal executive officer. 


Applicant states that the prospectus, dated Febru- 
ary 19, 1974, for its initial offering of stock stated 
that Applicant intended to submit to its sharehold- 
ers within six months a proposal that it become an 
open-end investment company. Said prospectus 
also stated that if that proposal was not approved 
by Applicant's shareholders at said meeting, the 
proposal would be resubmitted at each subse- 
quent annual meeting of the shareholders until ap- 
proved. The proposal that Applicant become an 
open-end investment company has been submit- 
ted to the shareholders each year but has never 
been approved. 


Applicant states that on April 25, 1980, certain 
shareholders formed The Precious Metals Hold- 
ings, Inc. Shareholders Group and designated rep- 
resentatives to act on the Group’s behalf to take 
whatever course of action was deemed necessary 
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to achieve a change in the subclassification of Ap- 
plicant to an open-end investment company, 
including nominating a slate of candidates for 
election as directors of Applicant and soliciting 
proxies with respect to such slate and with respect 
to the open-end proposal. On July 8, 1980, the 
Board of Directors of Applicant announced that it 
would recommend to its shareholders that they 
vote against the open-end proposal. On Septem- 
ber 8, 1980, three shareholders, individually and 
on behalf of the Shareholders Group, filed a 
shareholder derivative action in United States Dis- 
trict Court for the District of Columbia against the 
officers and certain directors of Applicant entitled 
Stephen Hartwell, et al. v. Frederick G.P. Thorne, 
et al. This action (hereinafter referred to as the 
Litigation”) was subsequently transferred to the 
United States District Court for the District of 
Massachusetts. The plaintiffs filed an Amended 
Verified Complaint for injunction and Damages 
wherein they seek to enjoin the effect of the vote 
of Applicant’s shareholders at the annual meeting 
held on October 10, 1980, and further seek, 
among other relief, (1) an order delcaring that the 
1980 proxy statement and letters to shareholders 
disseminated by the defendants to Applicant’s 
shareholders violates Section 20(a) of the Act, 
Section 14(a) of the Securities Exchange Act of 
1934, and the rules and regulations of the Com- 
mission thereunder, and (2) reimbursement from 
each non-Applicant defendant for alleged waste of 
corporate assets. 


Applicant states that the parties of the Litigation 
have entered into a settlement agreement. As part 
of that settlement agreement, Applicant states that 
its present directors have agreed to vote to in- 
crease the number of directors from nine to elev- 
en, to elect Messrs. Stephen Hartwell and James 
R. Kleeblatt, members of the Shareholders Group, 
as directors of Applicant, and to exercise their best 
efforts to cause the election of each of Messrs. 
Hartwell and Kleeblatt, as director at the 1981 an- 
nual meeting, and thereafter as long as each shall 
desire to serve in such capacity and satisfactorily 
carry out his duties as a director. Among other 
provisions of the settlement agreement, Applicant 
will provide its shareholders in connection with Ap- 
plicant’s 1981 meeting of shareholders material 
prepared by the Shareholders Group concerning 
whether the subclassification of the Fund should 
be changed to that of an open-end investment 
company. 
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Applicant states that its October 5, 1979, and Sep- 
tember 2, 1980, proxy statements informed the 
shareholdes that Harbor, in effecting the purchase 
of assets of Pheonix, had undertaken to use its 
best efforts to assure that for a period of at least 
three years after it became the investment adviser 
to Applicant at least 75% of the directors of Appli- 
cant (or any investment company that may suc- 
ceed Applicant by reorganization or otherwise) 
would not be “interested persons” of Phoenix or 
Harbor as such term is defined in Section 2(a)(19) 
of the Act. The purchase by Harbor of the assets 
of Phoenix was structured to qualify for the protec- 
tions afforded by Section 15(f) of the Act, which 
provides that the owner of an investment advisory 
firm advising an investment company can receive 
any amount or benefit in connection with the sale 
of an investment adviser’s advisory business, 
such as the sale of Phoenix to Harbor, provided; 
(a) the composition of the investment company’s 
Board of Directors for a period of three years fol- 
lowing the assignment is such that at least 75% of 
such directors are not “interested persons” of the 
investment adviser or any successor, and (b) no 
“unfair burden’, as defined in the Act, is imposed 
upon the investment company as a result of the 
transaction or any expressed or implied terms, 
conditions or understandings applicable thereto. 


Applicant states that Phoenix has agreed to waive 
the contractual limitations placed on Applicant by 
the terms of its purchase and sale agreement with 
Harbor with respect to the number of directors of 
Applicant who may be “interested persons” to the 
extent necessary to effect the settlement of the 
Litigation. Applicant states that the United States 
District Court for the District of Massachusetts has 
ordered, at the request of the parties to the Litiga- 
tion, that a Notice be mailed to each shareholder 
of record at his or her address of record of the 
terms of the proposed settlement, and of a court 
hearing to be held to determine whether the Court 
shall approve dismissal of the derivative action. 
Opportunity to object to the terms of the proposed 
settlement will be afforded to each shareholder of 
Applicant. 


Sections 2(a)(19)(A)(v) and (B)(v) of the Act define 
an “interested person” of an investment company, 
an investment adviser, and of a principal under- 
writer for any investment company to include ‘‘any 
broker or dealer registered under the Securities 
Exchange Act of 1934 or any affiliated person of 
such a broker or dealer”’. 
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Applicant states that at the present time its Board 
of Directors consists of seven directors, Frans J.C. 
Conje, James R. Dempsey, Theodore C. Haffen- 
reffer, Jr., John E. Lawrence, Georges J. Muller 
Joseph W. Powell, Jr. and A.R.O. Williams, who 
are not “interested persons” within the meaning of 
Section 2(a)(19) of the Act, and two directors, 
Messrs. Frederick G.P. Thorne and Jack M. 
Barbour, who are “interested persons” by reason 
of their relationships to Applicant and its invest- 
ment adviser. As an officer of Applicant and an of- 
ficer, director and security holder of Harbor, Appli- 
cant’s investment adviser, Mr. Thorne is 
an‘“interested person” within the meaning of the 
Act. Mr. Barbour is a director and vice chairman of 
Applicant and a consultant to Harbor. As an officer 
of Applicant and a consultant to Harbor, Mr. 
Barbour is an “interested person’”’ within the 
meaning of the Act. 


Applicant states that Messrs. Hartwell and Klee- 
blatt, whom its directors have agreed to elect as 
directors pursuant to the proposed settlement 
agreement in the Litigation, are persons whose re- 
lationship with a broker-dealer might cause them 
to be deemed “affiliated persons” of such broker- 
dealer and hence “interested persons” of Appli- 
cant and its investment adviser. Mr. Hartwell is a 
registered representative of Johnston, Lemon & 
Co., Inc. (“Johnston”), a broker-dealer registered 
under the Securities Exchange Act of 1934. Mr. 
Kleeblatt is a vice-president of Johnston. 


Section 15(f)(1)(A) of the Act porvides, in pertinent 


part, that “An investment adviser ... of a regis- 
tered investment company ... may receive any 
amount or benefit in connection with a sale of se- 
curities, or sale of any other interest in, such in- 
vestment adviser ... which results in an assign- 
ment of an investment advisory contract with such 
company ..., if (A) for a period of three years af- 
ter the time of such action, at least 75 per centum 
of the members of the board of directors of such 
registered company ... (or successor thereto, by 
reorganization or otherwise) are not (i) interested 
persons of the investment adviser of such compa- 
ny ..., or (ii) interested persons of the predeces- 
sor investment adviser. ..”. For purposes of this 
Section whether a director is an interested person 
of an outgoing or incoming investment adviser is 
determined in accordance with the definition of 
“interested person” in Section 2(a)(19)(B) of the 
Act. 
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Applicant states that, if Messrs. Hartwell and 
Kleeblatt become members of its Board of Direc- 
tors, four of its eleven directors will be deemed 
“interested persons’ within the meaning of the 
Act, and the 75 per centum requirement of Section 
15(f)(1)(A) will not be satisfied. In order to assure 
compliance with Section 15(f)(1)(A) of the Act and 
to continue the policy of Applicant of having a high 
proportion of directors who are not interested per- 
sons, the Applicant requests an exemption from 
the provisions of Section 2(a)(19) of the Act to the 
extent necessary to permit it to comply with the 
provisions of Section 15(f)(1)(A) of the Act. 


Applicant represents that it has never engaged in 
any portfolio transactions with Johnston, and fur- 
ther represents that, if the Commission pursuant 
to Section 6(c) of the Act exempts Messrs. 
Hartwell and Kleeblatt from the provisions of Sec- 
tion 2(a)(19) of the Act to the extent requested, 
Applicant will not transact any portfolio business 
with Johnston for so long as Messrs. Hartwell and 
Kleeblatt serve on its Board of Directors. In view of 
the large number of other suitable broker-dealers 
available to Applicant, such an undertaking would 
in no way adversely affect Applicant's ability to ef- 
fect its portfolio transactions according to Appli- 
cant. 


Applicant argues that the requested exemption is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Applicant represents that the independence of 
Messrs. Hartwell and Kleeblatt in acting on behalf 
of Applicant will in no way be impaired because of 
their affiliations with Johnston. Applicant contends 
that the principal purpose of Section 15(f)(1)(A) of 
the Act is to insure that any decision made by the 
members of the Board of Directors of an invest- 
ment company with respect to the sale of an inter- 
est in an investment adviser which results in an 
assignment of an investment advisory contract is 
made without influence from interested persons of 
the investment adviser or persons who may be- 
come interested persons of the investment adviser 
within a period of three years. 


Under the circumstances of this application, Appli- 
cant contends that the above statutory goal would 
be achieved even if Messrs. Hartwell and Kleeblatt 
were elected to its Board of Directors. Applicant 
notes that Messrs. Hartwell and Kleeblatt were not 
involved, except as shareholders holding a minus- 
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cule percentage of its shares, in the decision mak- 
ing process with respect to the sale of assets from 
Phoenix to Harbor, and have no interest in either 
Phoenix or Harbor. Applicant states that at the 
time of such sale of assets and increasingly there- 
after Messrs. Hartwell and Kleeblatt have been 
vigorous in their opposition to the positions taken 
by the Board of Directors of Applicant and by Har- 
bor, particularly with respect to the question of 
whether Applicant should be subclassified as an 
open-end or closed-end fund. Applicant further 
states that such opposition continues today and 
appears likely to continue at least for the next year 
and one-half to the point in time where Section 
15(f)(1)(A) no longer will apply to the composition 
of its Board of Directors. Applicant has agreed that 
any Commission order entered on this application 
may be conditioned upon the District Court's ap- 
proval of the proposed settlement agreement. 


Section 6(c) of the Act, in pertinent part, provides 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions, 
from any provision of the Act or of any rule or reg- 
ulation promulgated thereunder, if and to the ex- 
tent such exemption is necessary or appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 20, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nautre of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit, or in case of any attorney-at-law, by cer- 
tificate) shall be filed contemporaneously with the 
request. As provided by Rule O-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application herein will be is- 
sued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
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sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11829/June 24, 1981 


In the Matter of 


FREEDOM FUND, INC. 
99 High Street 
Boston, MA 02110 


(811-1560) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT COMPANY HAS 
CEASED TO BE AN INVESTMENT COMPANY 


Freedom Fund, Inc. (‘Applicant’), an open-end, 
diversified management investment company reg- 
istered under the Investment Company Act of 
1940 (‘Act’), filed an application on March 9, 
1981, for an order of the Commission pursuant to 
Section 8(f) of the Act declaring that Applicant has 
ceased to be an investment company as defined 
by the Act. 


On May 28, 1981, a notice (Investment Company 
Act Release No. 11793) was issued of the filing of 
said application. The notice gave interested per- 
sons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found 
that Applicant has ceased to be an investment 
company. Accordingly, 
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IT IS HEREBY ORDERED, pursuant to section 
8(f) of the Act, that the registration of Freedom 
Fund, Inc., shall cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11830/June 25, 1981 


In the Matter of 


INA CASH FUND, INC. 
3411 Silverside Rd. 
Wilmington, Delaware 19810 


(812-4883) 


NOTICE OF FILING OF APPLICATION FOR 
ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that INA Cash Fund, 
Inc. (‘Applicant’), an open-end, diversified man- 
agement investment company registered under 
the Investment Company Act of 1940 (‘‘Act’’), filed 
an application on June 3, 1981, requesting an or- 
der of the Commission, pursuant to Section 6(c) of 
the Act, exempting Applicant from the provisions 
of Section 2(a)(41) of the Act and Rules 2a—4 and 
22c-1 thereunder to the extent necessary to per- 
mit Applicant to value its portfolio securities and 
instruments according to the amortized cost 
valuation method. 


Applicant states that it is a “money market” fund 
designed as a no-load mutual fund which seeks to 
provide investors with preservation of capital, li- 
quidity and, consistent with the foregoing objec- 
tives, the highest possible current income by in- 
vesting in a broad range of money market 
instruments. Applicant represents that it invests in 
instruments consisting of securities issued or 
guaranteed by the United States Government or 
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any of its agencies or instrumentalities, time ac- 
counts (largely certificates of deposit) in and bank- 
ers’ acceptances of large domestic commercial 
and savings banks and savings and loan associa- 
tions, short-term corporate debt including com- 
mercial paper and variable amount master de- 
mand notes, and repurchase agreements. In 
addition, Applicant asserts that it may invest in 
certificates of deposit of foreign branches of do- 
mestic commercial banks and engage in reverse 
repurchase agreements. Applicant states that, 
since its operations began in November 1979, its 
assets have been invested primarily in certificates 
of deposit of United States banks having total as- 
sets in excess of $1 billion, and in commercial pa- 
per, including variable amount master notes, rated 
“A-1" or “A-2” by Standard’s & Poor's Corpora- 
tion or “Prime-1” or “Prime-2” by Moody’s Investor 
Service, Inc. 


On July 29, 1980, the Commission issued an order 
(Investment Company Act Release No. 11279) 
pursuant to section 6(c) of the Act, exempting Ap- 
plicant from the provisions of Rules 2a—4 and 
22c-1 under the Act to the extent necessary to 
permit Applicant to compute its net asset value per 
share to the nearest one cent on a share value of 
one dollar. In its current application, Applicant 
states that it seeks to amend the prior order to per- 
mit it to value its securities according to the amor- 
tized cost valuation method. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by the board of direc- 
tors. Rule 22c—1 adopted under the Act provides, 
in part, that no registered investment company or 
principal underwriter therefor issuing any redeem- 
able security shall sell, redeem or repurchase any 
such security except at a price based on the cur- 
rent net asset value of such security which is next 
computed after receipt of a tender of such security 
for redemption or of an order to purchase or to sell 
such security. Rule 2a—4 adopted under the Act 
provides, as here relevant, that the “current net 
asset value” of a redeemable security issued by a 
registered investment company used in computing 
its price for the purposes of distribution and re- 
demption shall be an amount which reflects calcu- 
lations made substantially in accordance with the 
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provisions of the rule, with estimates used where 
necessary or appropriate. Rule 2a—4 further states 
that portfolio securities with respect to which mar- 
ket quotations are readily available shall be valued 
at current market value, and that other securities 
and assets shall be valued at fair value as deter- 
mined in good faith by the board of directors of the 
registered company. Prior to the filing of the appli- 
cation, the Commission expressed its view that, 
among other things: (1) Rule 2a—4 under the Act 
requires that portfolio instruments of ‘““money mar- 
ket” funds be valued with reference to market fac- 
tors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a—4 for a “money 
market” fund to value its portfolio instruments on 
an amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). In view of the 
foregoing, Applicant requests an exemption from 
Section 2(a)(41) of the Act and Rules 2a—4 and 
22c-1 thereunder to the extent necessary to per- 
mit Applicant to value its portfolio by means of the 
amortized cost method of valuation. 


In support of the relief requested, Applicant as- 
serts that it has determined that many of its inves- 
tors require a money market fund which (1) main- 
tains a constant net asset value and (2) pays 
dividends that do not fluctuate on account of daily 
changes in the values of portfolio securities. Appli- 
cant states that it believes that its investors might 
be unfairly treated if Applicant were forced to price 
its portfolio in a manner which would produce arti- 
ficial price and yield volatility for instruments which 
Applicant ordinarily expects to hold to maturity. 
Applicant represents that its Board of Directors be- 
lieves that the extent of deviation from Applicant’s 
$1.00 price per share can best be controlled with- 
out material dilution or other unfair results to in- 
vestors if the Applicant values its portfolio using 
the amortized cost method rather than employing 
the current “penny-rounding” method. 


Applicant states that, unless the relief here sought 
is granted, Applicant cannot achieve the dual ob- 
jectives of its shareholders of maintaining a stable 
net asset value per share, and achieving a steady, 
more predictable yield. Applicant further states 
that, on the advice of its adviser and based on the 
adviser’s experience, Applicant has determined 
that maintaining an average weighted portfolio 
maturity of 120 days or less will accomplish the 
aims of Applicant’s investors by reducing the risk 
of significant volatility in the value of portfolio in- 
struments and at the same time producing a yield 
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commensurate with those available in the short- 
term money market. Applicant asserts that its 
Board of Directors has determined that in light of 
the characteristics of Applicant and subject to con- 
ditions set forth below, absent unusual or extraor- 
dinary circumstances, the amortized cost method 
of valuation is appropriate and preferable for the 
Applicant and will reflect the fair value of such se- 
curities. 


Section 6(c) of the Act provides, in part, that the 
Commission upon application may conditionally or 
unconditionally exempt any person, security or 
transaction or any class or classes of persons, se- 
curities or transactions, from any provision or pro- 
visions of the Act or of the rules thereunder, if and 
to the extent that such exemption is necessary or 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Applicant has agreed that the following conditions 
may be imposed in any order of the Commission 
granting the exemption it has requested: 


1. In supervising Applicant’s operations 
and delegating special responsibilities 
involving portfolio management to Appli- 
cant’s investment adviser, Applicant’s 
Board of Directors undertakes—as a 
particular responsibility within the over- 
all duty of care owed to its sharehold- 
ers—to establish procedures reasona- 
bly designed, taking into account 
current market conditions and Appli- 
cant’s investment objective, to stabilize 
Applicant's net asset value per share, 
as computed for the purposes of distri- 
bution, redeption and repurchase, at 
$1.00 per share. 


2. Included within the procedures to be 
adopted by the Board of Directors shall 
be the following duties and responsibili- 
ties: 


(a) Review by the Board of Direc- 
tors, as it deems appropriate and at 
such intervals as are reasonable in 
light of current market conditions, to 
determine the extent of deviation, if 
any, of the net asset value per 
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share ad determined by using avail- 
able market quotations from Appli- 
cant’s $1.00 amortized cost price 
per share, and the maintenance of 
records of such review. 


(b) In the event such deviation from 
the $1.00 amortized cost price per 
share exceeds ¥2 of 1%, a require- 
ment that the Board of Directors will 
promptly consider what action, if 
any, should be initiated. 


(c) Where the Board of Directors be- 
lieves that the extent of any devia- 
tion from the Applicant’s $1.00 
amortized cost price per share may 
result in material dilution or other 
unfair results to investors or existing 
shareholders, it shall take such 
actioin as it deems appropriate to 
eliminate or to reduce to the extent 
reasonably practicable such dilution 
or unfair results, which may include: 
redeeming shares in kind; selling 
portfolio instruments prior to maturi- 
ty to realize gains or losses, or to 
shorten the average maturity of the 
applicant's portfolio; withholding or 
reducing dividends; or utilizing a net 
asset value per share as deter- 
mined by using available market 
quotations. 


3. Applicant will maintain a dollar- 
weighted average portfolio maturity ap- 
propriate to its objective of maintaining 
a stable net asset value per share; pro- 
vided, however, that Applicant will nei- 
ther (a) purchase any instrument with a 
remaining maturity of greater than one 
year, nor (b) maintain a dollar-weighted 





1 Applicant states that to fulfill this condition, it in- 
tends to use actual quotations or estimates of mar- 
ket value reflecting current market conditions cho- 
sen by its Board of Directors in the exercise of its 
discretion to be appropriate indicators or value, 
which may include, inter alia, (1) quotations or es- 
timates of market value for individual portfolio in- 
struments, or (2) values obtained from yield data 
relating to classes of money market investments 
published by reputable sources. 
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average portfolio maturity which ex- 
ceeds 120 days.? 


4. Applicant will record, maintain, and 
preserve permanently in an easily ac- 
cessible place a written copy of the pro- 
cedures (and any modifications thereto) 
described in condition 1 above, and Ap- 
plicant will include in the minutes of 
Board of Directors’ meetings and will re- 
cord, maintain and preserve for a period 
of not less than six years (the first two 
years in an easily accessible place) a 
written record of the Board’s considera- 
tions and actions taken in connection 
with the discharge of its responsibilities, 
as set forth above. The documents pre- 
served pursuant to this condition shall 
be subject to inspection by the Commis- 
sion in accordance with section 31(b) of 
the Act as though such documents were 
records required to be maintained pur- 
suant to rules adopted under Section 
31(a) of the Act. 


5. The Applicant will limit its portfolio in- 
vestments, including repurchase agree- 
ments, to those United States dollar- 
denominated instruments which the 
Board of Directors determines present 
minimal credit risks, and which are of 
“high quality” as determined by any ma- 
jor rating service or, in the case of any 
instrument that it not rated, of compara- 
ble quality as determined by the Board. 


6. The Applicant will include in each 
quarterly report, as an attachment to 
Form N-1Q, a statement as to whether 
any action pursuant to condition 2(c) 
above was taken during the preceding 
fiscal quarter and, if any such action 
was taken, will describe the nature and 
circumstances of such action. 





2 In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest its available cash in such a manner 
as to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 20, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Se- 
curities and Exchange Commission, Washinton, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule O-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Invest- 
ments Management, pursuant to delegated au- 
thority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11831/June 25, 1981 


In the Matter of 


MASSACHUSETTS FINANCIAL HIGH INCOME 
TRUST 

MASSACHUSETTS INVESTORS TRUST 

MASSACHUSETTS INVESTORS GROWTH 
STOCK FUND, INC. 

MASSACHUSETTS INCOME DEVELOPMENT 
FUND, INC. 

MASSACHUSETTS CAPITAL DEVELOPMENT 
FUND, INC. 

MASSACHUSETTS FINANCIAL DEVELOPMENT 
FUND, INC. 

MASSACHUSETTS FINANCIAL BOND FUND, 
INC. 

MASSACHUSETTS CASH MANAGEMENT 
TRUST 

MFS MANAGED MUNICIPAL BOND TRUST 

MFS TAX-EXEMPT MONEY MARKET TRUST 
(formerly MASSACHUSETTS CASH 
MANAGEMENT TRUST Il) 

MASSACHUSETTS FINANCIAL 
INTERNATIONAL TRUST 
(formerly MFI TRUST) 

MASSACHUSETTS FINANCIAL SERVICES 
COMPANY 

200 Berkeley Street, 

Boston, Massachusetts 02116 


(812-4770) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 6(c) OF THE INVESTMENT 
COMPANY ACT OF 1940 FOR AN EXEMPTION 
FROM SECTION 2(a)(19) OF THE ACT. 


NOTICE IS HEREBY GIVEN that Massachusetts 
Financial High Income Trust, Massachusetts In- 
vestors Trust, Massachusetts Investors Growth 
Stock Fund, Inc., Massachusetts Income Develop- 
ment Fund, Inc., Massachusetts Capital Develop- 
ment Fund, Inc., Massachusetts Financial Devel- 
opment Fund, Inc., Massachusetts Financial Bond 
Fund, Inc., Massachusetts Cash Management 
Trust, MFS Managed Municipal Bond Trust, MFS 
Tax-Exempt Money Market Trust (formerly 
Massachusetts Cash Management Trust Il), 
Massachusetts Financial International Trust (for- 
merly MFI Trust), Massachusetts Financial Serv- 
ices Company (collectively referred to as “Appli- 
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cants’’), each of which (with the exception of 
Massachusetts Financial Services Company) is 
registered as an open-end, diversified, manage- 
ment investment company under the Investment 
Company Act of 1940 (‘‘Act’’), filed an application 
on November 24, 1980, and amendments thereto 
on April 20, 1981, and June 12, 1981, pursuant to 
Section 6(c) of the Act for an Order of the Com- 
mission declaring that Charles W. Schmidt shall 
not be deemed to be an “interested person’, as 
that term is defined in Section 2(a)(19) of the Act, 
of the Applicants, or their investment adviser or 
principal underwriter, Massachusetts Financial 
Services Company (““MFS’”), by reason of his posi- 
tions as director of The Boston Company, Inc. and 
of Boston Safe Deposit and Trust Company (‘‘Bos- 
ton Safe’). MFS serves as investment adviser to 
all Applicant investment companies and principal 
underwriter for all such Applicants except Massa- 
chusetts Cash Management Trust and MFS Tax- 
Exempt Money Market Trust. Mr. Schmidt is a di- 
rector or trustee of each of the Applicants, with the 
exception of MFs. 


Applicants state that it is anticipated that MFS or a 
successor organization will from time to time in the 
future organize and sponsor additional investment 
companies to be registered under the Act, and it is 
likely that Mr. Schmidt will be nominated to join the 
respective boards of directors or trustees of any 
such additional investment companies. It is antic- 
ipated that MFS or a successor organization will 
serve as investment adviser of, and/or principal 
underwriter for, any such additional investment 
companies. The Applicants, including any invest- 
ment companies organized in the future by MFS or 
a successor to MFS, do not want to include Mr. 
Schmidt among the number of individuals serving 
as trustees or directors who are “interested per- 
sons” of Applicants under the Act. 


Applicants state that Mr. Schmidt’s principal occu- 
pation is President and Chief Executive Officer of 
S.D. Warren Company. He is also Senior Vice 
President of Scott Paper Company. He is a Direc- 
tor of the Boston Company, Inc., Boston Safe De- 
posit and Trust Company and Bird & Son, Inc. 


Applicants state that in 1976 The Boston Compa- 
ny Financial Strategies, Inc. (‘Strategies’), a 
wholly-owned subsidiary of The Boston Company, 
Inc. formed a subsidiary, TBCFS, Inc., which reg- 
istered’: with the Commission as a broker-dealer 
under the Securities Exchange Act of 1934 (the 
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“1934 Act’). TBCFS, Inc. commenced operations, 
subsequently changing its name to The Boston 
Company Investment Creation, Inc. (‘Creation’). 
Applicants further state that in January, 1980, 
Strategies contributed its stock in Creation to The 
Boston Company Capital Group, Inc. (‘Capital’), 
another wholly-owned subsidiary of The Boston 
Company, Inc. Capital was originally organized to 
effect venture capital and other specialized trans- 
actions. Capital was merged into The Boston 
Company, Inc., at the end of 1980, at which point 
Creation became a subsidiary of The Boston Com- 
pany, Inc. Sections 2(a)(19)(A)(v) and (B)(v) of the 
Act define an “interested person” of an investment 
company, an investment adviser, or a principal un- 
derwriter for an investment company to include 
any broker or dealer registered under the 1934 Act 
or any affiliated person of such broker or dealer. 
Section 2(a)(3) of the Act includes in the definition 
of an “affiliated person” any person directly or in- 
directly controlling, controlled by or under common 
control with such other person. Since Mr. Schmidt 
is a director of The Boston Company, Inc., which 
controls Creation, Mr. Schmidt could be deemed 
to be an “interested person” of Applicant invest- 
ment companies, and their investment adviser and 
principal underwriter. 


Applicants believe that the relationship of Mr. 
Schmidt with The Boston Company, Inc., Boston 
Safe, Strategies and Creation, the broker-dealer 
subsidiary, will not impair his independence in act- 
ing on behalf of Applicant investment companies 
and their shareholders. Applicants state that The 
Boston Company, Inc. is a holding company 
whose subsidiaries are engaged in providing re- 
source management services. Applicants repre- 
sent that Boston Safe is a long-established trust 
company engaged primarily in investment man- 
agement and other trust company, fiduciary and 
related banking services. Boston Safe acts as 
Trustee for MFS’ profit sharing and pension plans, 
but the Applicants assert that Boston Safe has no 
control over the investment of the assets of the 
plans. Applicants wish to point out that only MFS 
pays fees to Boston Safe. Further, MFS repre- 
sents that the annual trustee fees which it pays to 
Boston Safe are de minimis when compared with 
Boston Safe’s total annual revenues. Applicants 
state that Strategies currently provides financial 
planning and asset management services for 
wealthy individuals and families and is registered 
under the Investment Advisers Act of 1940. Crea- 
tion’s business relates primarily to the structuring 
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and placement or sale of oil and gas programs and 
other investment programs and ventures. Because 
of the special nature of the type of investments 
which Creation is involved with, Applicants could 
not legally purchase or sell such investments from 
or through Creation because of investment restric- 
tions, and Applicants do not intend to make any 
such investments. Moreover, Applicant investment 
companies have undertaken in their application 
not to transact any business with Creation. 


Applicants represent that Mr. Schmidt is not a di- 
rector or officer of Creation and therefore has no 
authority or responsibility for management of the 
operations of Creation. The Applicants assert that 
the operations of Creation do not create any con- 
flicts of interest for Mr. Schmidt since even if he 
were actively involved with Creation, Applicant in- 
vestment companies would not in the normal 
course and, as indicated in the application, have 
agreed not to in any event purchase or sell securi- 
ties through Creation. 


Applicants state that they believe that Mr. Schmidt 
is a person of recognized integrity, judgement, in- 
dependence, and competence. Applicants are also 
of the opinion that Mr. Schmidt will be in fact an in- 
dependent director or trustee and that it is in the 
best interests of Applicant investment companies 
that he be permitted to serve as such. 


Section 6(c) of the Act authorizes the Commission, 
upon application, to exempt any person, security 
or transaction, or any class or classes of persons, 
securities or transactions, from any provision or 
provisions of the Act conditionally or uncondition- 
ally if and to the extent that such exemption is nec- 
essary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provi- 
sions of the Act. 


The Applicants understand that certain major 
shareholders of The Boston Company, Inc. have 
entered into an agreement in principle whereby, in 
pertinent part, a newly created subsidiary of 
Shearson Loeb Rhoades Inc. (““Shearson’), a reg- 
istered broker-dealer under the Securities Ex- 
change Act of 1934, would merge with The Boston 
Company, Inc. Applicants state that the consum- 
mation of this transaction is subject to a number of 
conditions, including approval of shareholders of 
The Boston Company, Inc. Notwithstanding any 
Order of the Commission issued pursuant to the 
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instant application, in the event that the contem- 
plated transaction, or one substantially similar to 
it, is consumatted, the Applicants agree to treat 
Mr. Schmidt as an “interested person’, as the 
term is defined in Section 2(a)(19) of the Act, of 
each Applicant until such time as the Commission 
may grant further appropriate exemptive relief, 
provided that (i) Mr. Schmidt remains a director of 
The Boston Company, Inc. and of Boston Safe 
and (ii) Shearson remains a registered broker- 
dealer under the Securities Exchange Act of 1934. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than July 20, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon the Applicants 
at the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application herein will be 
issued as of course following said date, unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11832/June 25, 1981 


In the Matter of 


OVER-THE-COUNTER SECURITIES 
FUND, INC. 

REVIEW MANAGEMENT CORPORATION 

Plymouth and Walnut Avenues 

Oreland, Pennsylvania 19075 


AND 


WELLINGTON MANAGEMENT COMPANY/ 
THORNDIKE, DORAN, PAINE & LEWIS 

28 State Street 

Boston, Massachusetts 02109 


(812-4820) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING AN EXEMPTION FROM THE 
PROVISIONS OF SECTION 15(a) OF THE ACT 


Over-The-Counter Securities Fund, Inc. (“Fund”), 
registered under the Investment Company Act of 
1940 (‘‘Act’”) as an open-end, diversified, manage- 
ment investment company, Review Management 
Corporation (“Review Management’), a Delaware 
corporation which renders investment advisory 
and management services to the Fund and 
Wellington Management Company/Thorndike, 
Doran, Paine & Lewis (‘Wellington Manage- 
ment’), which serves as sub-investment adviser to 
the Fund (collectively Applicants”), filed an appli- 
cation on February 10, 1981, and an amendment 
thereto on May 8, 1981, for an order pursuant to 
Section 6(c) of the Act retroactively exempting Ap- 
plicants from the provisions of Section 15(a) of the 
Act to the extent necessary to permit Review Man- 
agement and Wellington Management to have 
served as investment adviser and sub-investment 
adviser, respectively, for the period of time from 
February 6, 1981, when the provisions of Rule 
15a-4 expired, until March 24, 1981, when the 
Fund’s shareholders approved new advisory con- 
tracts. 


On May 19, 1981, a notice (Investment Company 
Act Release No. 11780) was issued of the filing of 
said application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
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be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found 
that the granting of the requested exemption is ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 15(a) of the Act, to the extent 
requested, be, and hereby is, granted, effective 
retroactively for the period of time from February 
26, 1981, to March 24, 1981. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 760/June 24, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6323/June 24, 1981 





ACCOUNTING SERIES RELEASE 





ACCOUNTING SERIES 
Release No. 292/June 22, 1981 


SEE 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17878/June 22, 1981 





LITIGATION 





Litigation Reiease No. 9378/June i9, 1981 


UNITED STATES OF AMERICA v. R. JACK 
BERNHARDT 


William D. Goldsberry, Regional Administrator of 
the Chicago Regional Office of the Securities and 
Exchange Commission, and Gregory C. Jones, 
United States Attorney for the Northern District of 
Illinois, announced that on June 10, 1981, a feder- 
al grand jury sitting in the Northern District of Illi- 
nois at Chicago returned a 26-count indictment 
against R. Jack Bernhardt (Bernhardt) of Wilmette, 
Illinois, charging him with 10 counts of mail fraud 
and 16 counts of securities fraud. The indictment 
charges that Bernhardt, while employed as a reg- 
istered representative with Swift, Henke and Co., 
Inc. and Loeb Rhoades and Co., Inc. and its pred- 
ecessor firm, Loeb Rhoades & Co., engaged ina 
scheme to manipulate, dominate and control the 
markets in the common stock of Olympia Brewing 
Company and Stange Co. 


In a related administrative proceedings, Bernhardt 
consented, without admitting or denying the alle- 
gations contained in the Order Instituting Proceed- 
ings, to a bar from being associated with any bro- 
ker, dealer, investment adviser or investment 
company. Bernhardt is also a defendant in a pend- 
ing civil injunctive action instituted by the Commis- 
sion in the United States District Court for the 
Northern District of Illinois, Eastern Division. 


For further information, see Litigation Release No. 
9091 and Securities Exchange Act Release Nos. 
17620, 16823 and 16824. 
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Litigation Release No. 9379/June 22, 1981 


UNITED STATES OF AMERICA v. JOHN P.. 
HUBERTY (United States District Court for the 
District of Minnesota, Criminal Action File No. 
4-80-112) 


SECURITIES AND EXCHANGE COMMISSION v. 
JOHN P. HUBERTY (United States District Court 
for District of Minnesota, Civil Action File No. 
4-80-330) 


John M. Lee, United States Attorney for the Dis- 
trict of Minnesota, and William D. Goldsberry, Ad- 
ministrator of the Chicago Regional Office of the 
Securities and Exchange Commission, announced 
that on June 4, 1981, John P. Huberty of Minne- 
tonka, Minnesota, was sentenced before the Hon- 
orable Miles W. Lord, United States District Judge 
for the District of Minnesota. Huberty had plead 
guilty on April 9, 1981, to two counts of mail fraud 
(18 U.S.C. 1341) in connection with an alleged 
scheme by Huberty, a salesman for a registered 
broker-dealer, in which from June 1978 to June 
1980, he obtained approximately $1 million for the 
purpose of purchasing securities on behalf of his 
customers but instead converted for his own use. 
Judge Lord sentenced Huberty to serve a five-year 
term of imprisonment on one count. On the second 
count Huberty was sentenced to a three-year pris- 
on term, the execution of which was stayed and 
Huberty placed on probation for five years to run 
consecutively to the five-year prison term on the 
first count. 


Mr. Goldsberry also announced that on June 4, 
1981, Judge Lord permanently enjoined Huberty 
from further violations of the antifraud provisions 
of the Federal securities laws. On June 30, 1980 
Huberty had been preliminarily enjoined from such 
violations. A receivership which had been ordered 
under the preliminary injunction was continued for 
three years from the date of the entry of the per- 
manent injunction. In addition, Huberty was or- 
dered to disgorge the funds and assets which he 
converted to his own use. 


For further information, see Litigation Nos. 9116, 
9140, 9239 and 9352. 
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Litigation Release No. 9380/June 22, 1981 


SEC v. ALLEN S. MANUS, ET AL., 80 Civil 724 
(S.D.N.Y.) 


Donald N. Malawsky, Administrator of the Com- 
mission’s New York Regional Office, announced 
that on June 10, 1981, the Honorable Charles E. 
Stewart, Jr., United States District Judge for the 
Southern District of New York, issued a Final Or- 
der Pursuant to Stipulation of Defendant Henry W. 
Trimble, Jr. The Final Order prohibits defendant 
Trimble, 61 years old, an attorney practicing in 
New York City, from future violations of the regis- 
tration provisions of the federal securities laws in 
connection with any security, and provides that a 
violation of the Final Order may be punished by 
contempt. The Final Order was issued upon de- 
fendant Trimble’s consent. Trimble neither admit- 
ted or denied the allegations of the Commission’s 
comolaint (which was filed on February 5, 1980). 


The Final Order also provides that the Commis- 
sion will not use the issuance of the Final Order, or 
the facts alleged in the Complaint, as the basis for 
certain administrative proceedings against defend- 
ant Trimble. The Final Order, however, does not 
preclude the Commission from instituting adminis- 
trative proceedings against defendant Trimble 
based upon any other grounds. 


The action continues with respect to the four re- 
maining defendants: Allen S. Manus, Jack Sum- 
mers, International South African, N.V. and Arc 
Limited. The Commission’s motion for summary 
judgment is pending against these defendants, 
who have also filed various motions to dismiss and 
for summary judgment. 


For further information concerning this case, see 
Litigation Release No. 8998 [19 SEC Docket 610 
(February 11, 1980)} and 9150 [20 SEC Docket 
910 (August 1, 1980)]. 
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Litigation Release No. 9381/June 24, 1981 


UNITED STATES OF AMERICA EX REL. SECURI- 
TIES AND EXCHANGE COMMISSION v. CLARK 
O. SCHAFER 

(N.D. Cal., Civil Action No. CIV-81- 
81-MISC-TEH) 


Michael J. Stewart, Regional Administrator of the 
Commission's Los Angeles Regional Office, and 
Bobby C. Lawyer, Associate Regional Administra- 
tor of the Commission’s San Francisco Branch Of- 
fice, announced that on June 12, 1981, the Honor- 
able Thelton E. Henderson, United States District 
Judge for the Northern District of California, is- 
sued an Order to Show Cause Why Clark O. 
Schafer Should Not be Punished for Criminal Con- 
tempt and Appointing Attorneys to Prosecute (‘‘Or- 
der’). 


The Order was based upon the Court’s determina- 
tion that reasonable cause exists for believing that 
Clark O. Schafer had knowledge of and knowingly 
and wilfully disobeyed the Court’s Order of Perma- 
nent Injunction and Appointment of a Receiver en- 
tered on March 27, 1981, in Civil Action No. 
C-81-0516-TEH. (For further information, see 
Litigation Release Nos. 9282, 9310 and 9332.) 





Litigation Release No. 9382/June 24, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
STANDARD DREDGING CORPORATION, ET AL. 
(U.S.D.C./S.D. TX/Houston Div.) (CA H-81-1526) 


Wayne M. Secore, Administrator, Fort Worth Re- 
gional Office, and Thomas L. Taylor, Ill, Assistant 
Administrator, Houston Branch Office, announced 
that a Complaint was filed on June 15, 1981, in the 
United States District Court, Southern District of 
Texas, Houston Division. The Complaint seeks to 
temporarily restrain and preliminarily and perma- 
nently enjoin Standard Dredging Corporation 
(“Standard”), James McBride (“McBride”) and 
David Temple-Harris (‘‘Temple-Harris”) from fur- 
ther violations of Sections 5(a) and (c) and 17(a) 
of the Securities Act of 1933 and Sections 10(b) 
and 13(a) of the Securities Exchange Act of 1934 
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and Rules 10b-5, 13a-1 and 13a—13 thereunder. 
The Complaint further seeks orders to have 
Standard bring certain periodic filings with the 
Commission, to freeze Standard’s assets and 
those of its employee pension fund, to preserve 
Standard’s books and records and to have Mc- 
Bride and Temple-Harris account for and disgorge 
to Standards all funds which they have misappro- 
priated from Standard or from its employee pen- 
sion fund. 


Standard is a publicly-held New Jersey corpora- 
tion with offices in Houston; McBride is a resident 
of Houston, Texas; and Temple-Harris of San 
Antonio, Texas. McBride is Chairman of the Board 
and acting President of Standard; and Temple- 
Harris is a Vice President and member of the 
Board of Standard. 


The Commission's Complaint alleged that since 
September 1980, Standard, McBride and Temple- 
Harris have violated the antifraud provisions of the 
federal securities laws by failing to disclose, in pe- 
riodic filings with the Commission or otherwise, 
that MacBride diverted most of Standard’s 
$442,800 employee pension fund to this own use 
or to the use of Frenso Industries Corporation 
(‘Fresno’), a privately-held corporation that he 
controls. It was further alleged that in February 
1981, the defendants publicly disseminated false 
and misleading statements of material facts and 
omitted to state material facts through a newspa- 
per article which appeared in a Houston publica- 
tion with respect to Standard’s favorable future as 
a result of a proposed merger with Fresno, which 
appears to be virtually a shell corporation. The de- 
fendants are further alleged to have overstated 
Fresno’s assets in that article and to have omitted 
to state that a portion of Standard’s employee pen- 
sion fund had been diverted to Fresno. 


The Complaint further alleged that since at least 
April 1981, the defendants offered and sold at 
least 111,000 shares of Standard’s unregistered 
common stock in violation of the registration provi- 
sions of the federal securities laws. McBride and 
Temple-Harris further are alleged to have distrib- 
uted that stock to the public by presenting for sale 
unlegended stock certificates to broker-dealers, 
without disclosing that the issuance of the stock 
was never authorized by the corporation. 


Moreover, the Complaints alleged that Standard, 
aided and abetted by McBride and Temple-Harris, 
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has failed to file its Annual Reports on Form 10-K 
for its fiscal years ended December 31, 1979 and 
1980, and its Quarterly Reports on Form 10-Q for 
its fiscal quarters ended March 31, June 30 and 
September 30, 1980, and March 31, 1981. 


On June 15, 1981, the Honorable Robert O’Conor, 
Jr., United States District Court, Southern District 
of Texas, issued a Temporary Restraining Order 
and Orders freezing Standard’s assets and those 
of its employee pension fund and preserving 
Standard’s books and records. Judge O’Conor set 
June 24, 1981 for a hearing on the Commission’s 
Motion for Preliminary Injunction. 





Litigation Release No. 9383/June 24, 1981 


UNITED STATES v. ROBERT LOUIS FUTRELL 
(CR No. 81-50036-01, USDC/W.D. La.) 


J. Ransdell Keene, United States Attorney for the 
Western District of Louisiana, and Wayne M. 
Secore, Administrator of the Fort Worth Regional 


Office, jointly announces that on June 19, 1981, a 
federal grand jury empannelled in Alexandria, 
Louisiana, returned a 12-count indictment charg- 
ing Robert Louis Futrell of Shreveport, Louisiana 
with fraud in the sale of securities, interstate trans- 
portation of money taken by fraud and mail fraud. 


The charges arise out of the sale of fractional un- 
divided working interests in oil and gas leases is- 
sued by WDL Enterprises, Inc. and Jalyn, Inc., 
Shreveport, Louisiana. It is alleged that approxi- 
mately $4 million was raised from public investors 
between 1976 and 1979. 


As a result of civil proceedings brought by the Fort 
Worth Regional Office last year, Robert L. Futrell, 
WDL Enterprises, Inc. and Jalyn, Inc. were en- 
joined February 27, 1980 by the United States Dis- 
trict Court for the Western District of Louisiana 
from violating the registration and anti-fraud provi- 
sions of the federal securities laws. The defend- 
ants consented to the entry of the Order without 
admitting or denying the allegations of the Com- 
mission’s Complaint, which was filed on Febru- 
ary 1, 1980. 
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For further information, see Litigation Release 
Nos. 9002 and 9028. 





Litigation Release No. 9384/June 24, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
CINDY'S INC. 

(United States District Court for the District of Co- 
lumbia, Civil Action No. 81-1047) 


The Commission announced today that on June 
22, 1981, the United States District Court for the 
District of Columbia entered a Final Judgment of 
Permanent Injunction against Cindy’s Inc. 
(“Cindy's”) of Decatur, Georgia, restraining and 
enjoining Cindy’s from failing to file timely periodic 
reports and ordering it to comply with certain un- 
dertakings. Cindy’s, consenting to the entry of the 
Court’s Judgment, admitted that it had failed to 
timely file six reports with the Commission. The 
Commission's Complaint was filed on May 4, 
1981. 


The Complaint had alleged that Cindy’s, as part of 
a continuing course of violative conduct extending 
over several years, failed to timely file with the 
Commission certain Annual and Quarterly Reports 
required to have been filed. Cindy’s has agreed to 
adopt certain procedures to assure timely filing of 
reports required to be filed under the Securities 
Exchange Act of 1934. 





Litigation Release No. 9385/June 25, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
PACIFIC COAST MEDICAL ENTERPRISES 
(United States District Court for the District of Co- 
lumbia, Civil Action No. 80-3245) 


The Commission announced today that on June 
24, 1981, the United States District Court for the 
District of Columbia entered a Final Order as to 
Pacific Coast Medical Enterprises (“PCME”) of 
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Beverly Hills, California ordering PCME to timely 
file periodic reports and comply with certain under- 
takings. 


The Commission’s Complaint, filed on Decem- 
ber 19, 1980, had alleged that PCME, as part of a 
continuing course of violative conduct extending 
over several years, failed to timely file with the 
Commission certain Annual and Quarterly Reports 
required to have been filed. PCME, agreeing to 
the entry of the Court’s Order, stipulated that it 
had failed to timely file ten reports with the Com- 
mission. PCME has agreed to adopt certain proce- 
dures to assure timely filing of reports required to 
be filed under the Securities Exchange Act of 
1934. 








BRETTON WOODS AGREEMENTS ACT 





BRETTON WOODS AGREEMENTS ACT 
Release No. 3/June 19, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6322/June 19, 1981 
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INTER-AMERICAN DEVELOPMENT 
BANK ACT 





INTER-AMERICAN DEVELOPMENT BANK ACT 
Release No. 2/June 19, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6322/June 19, 1981 





ASIAN DEVELOPMENT BANK ACT 





ASIAN DEVELOPMENT BANK ACT 
Release No. 2/June 19, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6322/June 19, 1981 
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